Settlement of International business disputes

[image: image1.jpg]LEARNING OBJECTIVES

After reading this chapter you will understand:

m that parties to an international contract should
choose the law they wish to be applicable in the event
of any contractual disputes between them, and that a
plaintiff may generally sue in the country of its choice
= the importance of different countries’ recognizing
and enforcing judgments made by courts in other
countries and the difference between a foreign
judgment and a foreign arbitral award

® what sovereign immunity is

m the different forms of ADR and their respective
advantages

= the leading international arbitration bodies—who
they are and where they are—and the international
agreements that provide for common rules for
international arbitrations and enforcement of arbitral
awards

m the relationship between arbitration and the courts




While no business person entering into a transaction, either domestic or international, likes to contemplate a dispute between the parties as the outcome of the deal, experience tells us that this will happen in a certain percentage of cases.

If a dispute arises in an international transaction, there are, in addition to the matters in dispute, three potential issues:

· Which country's law will apply to the dispute?

· Which country's court will hear the case?

· Will the courts of one country recognize and enforce a judgment obtained in another country?

[image: image2.jpg]BOX 11.1 INTERNATIONAL CONSORTIUM TO
CONSTRUCT HOTEL IN HANOI

Canexco Ltd., a Canadian engineering company located in Edmonton, is
negotiating an arrangement with an Australian architect and an Ameri-
can steel supplier whereby the three companies will form a consortium
to construct a new hotel in Hanoi, Vietnam. In the event of difficulties
among the parties, which country’s courts will have jurisdiction and what
law will apply?




The parties to the contract have some control over the first two issues, and are less able to control the third.

1 )Actions in domestic courts: suing and being sued

1.1 Choice of law

The parties are free to specify in a choice of law clause that their contract will be governed by the law of a particular jurisdiction as long as their selection is made in good faith and is not for the purpose of avoiding the public policy of a country that has a connection with the contract.

The parties must also bear in mind that a choice of law clause governs the law that applies to the terms in the contract; it does not affect the parties' subsisting obligation to obey the laws of any jurisdiction in which they carry on business or perform any activity.

Canadian should note that they must always specify their provincial jurisdiction because a statement that the laws of Canada will apply is too vague.

1.2 the proper law of the contract 

if the parties have not made a choice of law, the proper law of the contract must be determined.

A transaction may have several different aspects and it is possible that different law may be applicable to different aspects of the same transaction.

Do the laws of Alberta apply? What about the law of the state of Queensland, the domicile of the architect? The American steel supplier will argue the applicability of the uniform commercial code (UCC).

If the parties have not made an express selection of the law they wish to apply, a court will have to determine what is the proper law of the contract.

1.3 European convention on contractual law

The 1980 EC Convention of the law applicable to contractual Obligations regulates cases between parties in EU member states, and between member states and non-members states.

The convention states two basic principles:

· the right to choice of law

· where the parties have not chosen, the law of the contract will be the law having the closest connection with the contract. The principle of characteristic performance—the law of the domicile of the performing party.
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A Canadian construction firm was the mechanical and electrical contractor
on a large project for an industrial installation in Alberta undertaken for
the owner, a large American public company. The American company had
contracted with a German firm to design the project and be responsible
for delivering a “turn-key operation” to the owner. The German firm had,
in turn, contracted with the Canadian construction firm, which had con-
tracted with many local subcontractors. The parties did not, at the time of
entering into these contracts, fully explore the question of choice of law,
and the contract between the German firm and the Canadian construc-
tion firm did not provide for a choice of law, although it did provide for
international arbitration in Switzerland. The parties each made different
assumptions as to what law was applicable. The German firm assumed that
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A FORUM NON CONVENIENS FOR PLAINTIFF’S CASE

Canadian International Marketing Distributing Ltd. v.
Nitsuko Ltd. et al. (BC Court of Appeal, 1990)

Canadian International Marketing, a Canadian company, started an action
in British Columbia for breach of contract against Nitsuko, a Japanese
company, alleging failure of Nitsuko to deliver goods FOB Japan.The con-
tract provided that the law of Japan would govern the relationship.
Nitsuko, the defendant, applied to the BC Supreme Court for a ruling that
the BC court lacked jurisdiction or, alternatively, that it should decline
jurisdiction. The chambers (motions) judge dismissed the application of
Nitsuko on the ground that it had not established that the BC court was
not a convenient forum. Nitsuko appealed and the case was heard by the
BC Court of Appeal.

The appeal was allowed and an order was made stating that the BC
courts had no jurisdiction.

On the facts, the only connection between this case and the province
of British Columbia was that the plaintiff was a resident in British Columbia,
and that was not enough. The defendants were not residents. They were
residents of Japan. They neither carried on business in Canada nor had
assets in Canada, nor had officers, employees, or agents in Canada. In
short, they had no presence there. Furthermore, the alleged cause of action
arose outside of Canada, on an alleged breach of contract to deliver goods
FOB Japan. Moreover, the contract appeared to have incorporated the law
of Japan to govern the contractual relationship. In those circumstances,
the jurisdiction rested with the Japanese courts which, apparently, were
open to the plaintiff.




Forum con conveniens

Under the doctrine of forum non conveniens, a court that has jurisdiction over a defendant under national law declines to exercise it and stays the action because it is not the appropriate venue.

For example, a French defendant served in France in connection with an action brought in Ontario.

[image: image5.jpg]the applicable law was that of Germany under the doctrine of characteristic
performance. The Canadian firm assumed that the laws of Alberta applied,
because that is where the contract was being performed. This uncer-
tainty led to a number of disputes and high legal costs for all the parties.





Another recent case in which an application for a stay of action was successfull is the Towne Meadow case.

This case illustrates two important limitations on a foreign court's jurisdiction:

1. courts will not normally assert jurisdiction with respect to cases that involve real property in other countries;

2. foreign judgements are enforced only where the awards are monetary in character.
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Towne Meadow Development Corporation Inc. v. The Israel
Discount Bank Ltd. et al. (Ontario Court of Appeal, 2006)

TD Bank in Ontario issued a letter of credit in favour of the Israel Discount
Bank on the instructions of Towne Meadow Development Corporation.
The credit was to secure general banking facilities. The letter of credit
was later amended to secure credit facilities granted to Canada Ashdod.
The TD Bank took the position that loans that it made to Kojfman, an-
other Israeli company, were also covered by the letter of credit because
the two companies were closely related and jointly carrying on the same
construction business in Israel. Thus, the crucial question in the action
was whether the letter of credit extended to the debts of Kojfman to the
TD Bank.Towne brought an action in Ontario seeking to enjoin the Israel
Discount Bank from drawing upon the letter of credit, and the Israel Dis-
count Bank brought an application asking the Ontario court to stay the
action because Ontario was not a convenient forum for the case.

The motions judge found that the letter of credit, which was to be
governed by Ontario law, was not the major issue in the overall dispute
and that Israel was the appropriate forum for the case. In reaching this
decision, the judge noted that the substantial dispute rests in Israel and
that the majority of the relevant witnesses, including key witnesses,
reside in Israel; the bulk of the evidence is located in Israel; the factual
matters in dispute arose in Israel; the Israel Discount Bank’s principal
home is in Israel; and it would not be to the disadvantage of the other
parties if they were required to attend a trial in Israel. On this basis, the
application for stay was granted and Israel was stated to be the more
convenient forum. The decision was appealed.

In the Court of Appeal for Ontario, two judges concurred in the majority
decision, and one judge dissented, indicating the difficulty of the issue.

The majority dismissed the appeal and confirmed the decision of the
motions judge, stating that a decision of a motions judge as to the con-
venient forum for the resolution of a dispute is a discretionary one that is
entitled to deference on appeal. In the absence of a demonstration that
the motions judge erred in principle, the appeal must fail.

The dissenting judge's view was that the central issue in the action
concerned the meaning of the letter of credit issued by the TD Bank and
for that reason Ontario would be the more appropriate jurisdiction.
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Upper Lakes Shipping Ltd. v. Foster Yeoman Ltd.
(Ontario Court (General Division), 1993)

The defendant, Foster Yeoman, a British company, entered into a contract
with the plaintiff, Upper Lakes Shipping Ltd., a Canadian designer and sup-
plier of ships, for the purchase of two ships, provided that the defendant
could arrange satisfactory financing. The defendant eventually acquired
the ships from another seller and the plaintiff sued the defendant in Ontario
for breach of contract and breach of fiduciary duty. The defendant was
served with the statement of claim in England pursuant to rule 17.02 of
the Ontario Rules of Civil Procedure, which outlines situations where ser-
vice may be made outside Ontario without leave. The defendant applied
for an order from the Ontario court setting aside the service of the state-
ment of claim or, alternatively, an order staying the action on the ground
that Ontario was not the appropriate forum for the trial. The Ontario mo-
tions judge ruled that the plaintiff had established a“good arguable case”
that the contract was made in Ontario thus bringing it within rule 17.02
and that the defendant had failed to satisfy the onus that England was
the appropriate forum for the case.The defendant appealed this decision.

The appeal was dismissed and the Ontario action was permitted to
proceed.

The Court concluded that this was a case in which service ex juris
could be made without leave of the Court on the ground that the con-
tract appeared to have been made in Ontario.




Enforcement of foreign Judgements

Although the plaintiff may feel vindicated by a judgement in its favour in an international contract dispute, the real reason for the lawsuit is the recovery of damages. 

For this reason, the action should, whenever possible, be brought in a jurisdiction where the defendant has assets against which the judgement can be enforced.

If judgement has been obtained in one jurisdiction and the defendant's assets are in another; the plaintiff must obtain recognition of the judgement in the second jurisdiction and attempt to enforce the judgement there.

The principles of natural justice are two fundamental principles widely held to be legally necessary to a fair trial or valid decision in a legal system. These are:

1. nemo iudex in causa sua: "nobody shall be a judge in his own cause", invalidating any judgment where there is a bias or conflict of interest or duty; and 

2. audi alteram partem: "hear the other side", giving at least a fair opportunity to present one's case (which may, for example, require access to counsel). 
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Arrowmaster Inc.v. Unique Forming Ltd. et al.
(Ontario Court (General Division), 1993)

The plaintiff, Arrowmaster, an lllinois corporation, had made a contract
with the defendant, Unique Forming Ltd., an Ontario corporation,
whereby Unique would purchase Arrowmaster's business. A dispute
arose and Arrowmaster initiated a claim for breach of contract in the
United States District Court, Central Division of lllinois. The defendant,
Unique, attorned to the jurisdiction of a court. A full trial was held and
judgment was delivered in favour of Arrowmaster in the amount of
$93,210.20 plus interest, costs, and attorneys’ fees. Although there was an
appeal pending in lllinois, Arrowmaster brought an action in Ontario to
enforce the lllinois judgment.
The Court was asked:

1. Whether the principles enunciated by the Supreme Court of Canada
in the Morguard case apply in an international enforcement context.

2. Whether a stay of execution (or suspension of action) should be
granted with respect to a foreign order because the judgment of the
foreign court has been appealed from in a timely fashion and the re-
sults of that appeal are imminent.

The Court ruled:

1. The lllinois court order should be enforced because there is no triable
issue (the issues had been fully tried in lllinois) and, therefore, the case
is an appropriate one for summary judgment under the Ontario Rules
of Civil Procedure.

2. Astay of execution is warranted until after the United States Appellate
Court has rendered its decision.

The Court found that the foreign judgment was final and res judicata
in the foreign jurisdiction. This occurs when the judgment of the foreign
court is final in the sense that the court that made it no longer has the
power to rescind or vary it; this test is not altered by reason that the judg-
ment is under appeal. The Court also found that none of the grounds for
impeachment of a foreign judgment was present.The judge enumerated
five grounds for impeachment of a foreign judgment:

1. lack of jurisdiction over the subject matter or the parties;
2. lack of identity of the defendant—that is, the defendant was not a
party to the foreign suit;
. the judgment was procured by a fraud on the court;
. there was a failure of natural justice; or
5. enforcement of the judgment would be contrary to public policy in
Ontario.

H W





The Arrowmaster case indicates the five grounds available to a defendant seeking to persuade a court in Ontario (or other common law jurisdiction) not to recognize and enforce a judgement obtained outside the jurisdiction.

One of those grounds is that enforcement of the judgement would be contrary to the public policy of the enforcing jurisdiction.
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Boardwalk Regency Corp. v. Maalouf
(Ontario Court of Appeal, 1992)

Boardwalk, which operated a gambling casino in Atlantic City, New Jer-
sey, lent money to Maalouf, who incurred a gambling debt at the casino.
Maalouf failed to repay and dishonoured a cheque drawn on a Canadian
bank representing the debt of $43,000. Boardwalk obtained a default
judgment in New Jersey and brought an action in Ontario, on the grounds
that the Ontario Gaming Control Act represented a public policy against
gambling that precluded enforcement of the foreign judgment. Boardwalk
appealed from the decision of the lower court.

The appeal was allowed. Judgment was awarded to the plaintiff in
Canadian currency plus costs.

The Court held that the parties intended to be bound by the laws of
New Jersey. The only connection to Ontario was that the cheques were
drawn on an Ontario branch of a Canadian bank.

Although it is true that public policy can be a basis for denying recov-
ery under a foreign judgment, the act that is alleged to be a breach of
public policy must be one that breaches essential morality and offends
more than the morality of some persons. The norm relied on must run
throughout the fabric of society to the extent that the act impugned is
not consonant with our system of justice and general moral outlook. The
fact that there is limited licensing of gambling in Ontario prevents gam-
bling from qualifying as being innately immoral.
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JUDGMENT ON GROUNDS OF BREACH OF NATURAL
JUSTICE AND PUBLIC POLICY

United States of America v. The Shield Development Co.
(Ontario Superior Court, 2005)

Shield, a Canadian company, had operated a copper-processing facility
on a property in Utah, and the US government had removed hazardous
substances from the site pursuant to the US Comprehensive Environmen-
tal Response, Compensation, and Liability Act. Shield alleged that it had not
caused the environmental pollution, but that the pollution had been
caused by an American corporation that had subleased the site and op-
erated it from 1971 to 1974.The US government chose not to pursue the
American corporation but sued the two Canadian corporations, the one
that owned the property and Shield. A judgment was made by a Utah
court for US$242,614.93 plus costs. The US government commenced an
action in Ontario to enforce its Utah judgment. Shield resisted this action
on two grounds:

1. there had been a breach of natural justice in that there had not been
proper service on Shield of several court documents; and

2. the US decision to sue two Canadian companies and not the US cor-
poration was contrary to public policy.

The motion for summary judgment was granted to the US government.
The Ontario Suprerior Court found that the Utah judgment met the test in
Canadian law for the recognition and enforcement of a foreign judgment
and that neither of the two defences raised triable issues. In rejecting
Shield’s defences, the Court ruled that

1. the argument of breach of natural justice was unsustainable because the
issue of service of documents was merely a procedural irregularity and
Shield was aware of the legal proceedings and had retained counselin
Utah. Although two documents were sent to the wrong address, the
notification of the hearing dates was sent to the correct address; and

2. the public policy defence was also unsustainable because Shield was not
challenging the US law, but rather how that law had been applied.There
was no evidence that the United States had improperly targeted Shield.
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ALLEGATIONS OF BIAS

Oakwell Engineering Ltd. v. Enernorth Industries Inc.
(Ontario Superior Court of Justice, 2005)

Oakwell Engineering Limited brought an application to enforce a judg-
ment of the High Court of Singapore in Ontario. The defendant, Enernorth,
opposed the recognition and enforcement of the judgment on the basis
that the Singapore legal system does not conform to the Canadian con-
cept of justice and that there are improper connections in Singapore
among the judiciary, the executive, and business; that these connections
suggested that there was a real risk that judges in Singapore were biased
in this case; and that the Singapore legal system is not sufficiently inde-
pendent for its judgments to be recognized by Canadian courts.

The facts behind the dispute were that the two companies entered
into a settlement agreement to resolve various disputes between them.
The settlement agreement provided that any disputes that arose in fu-
ture under the agreement were to be governed by Singapore law and
subject to the non-exclusive jurisdiction of the Singapore courts. Oakwell
had brought an action against Enernorth in Singapore alleging that pay-
ments under the agreement had not been made. Enernorth defended
that action and counterclaimed in the Singapore action.

The application for enforcement of the Singapore judgment was
granted. The Court noted that the forum selection clause in the settle-
ment agreement specified Singapore courts and both parties had
attorned to the jurisdiction of Singapore. The defence of bias had not
been raised at the trial. The Court stated that it was not clear that en-
forcement of a specific decision can be denied based on allegations that
a whole system is biased, when there is no cogent evidence that there
was bias in the specific case. The Court found that the respondent had
failed to establish that Singapore’s legal system did not meet the standards
of the rule of law in Canada. There was no evidence that the respondent
was denied natural justice.




Alternative dispute resolution(ADR)

ADR provides the opportunity for the parties to determine what law will apply to their dispute, who will ''judge'' a dispute, and what forms of evidence will be permitted.

The two most common methods of ADR:

1. Mediation and conciliation. Mediation and conciliation are voluntary dispute resolution processes that make use of the good offices of a neutral third party but there is no promise of an outcome that is binding on the parties. 

2. Arbitration. Arbitration is a more formalized voluntary process whereby a neutral party listens to the evidence and renders a decision that the parties have agreed in advance to honour.
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Arbitration has emerged as the favoured form of ADR for international trade
disputes. Some of the perceived advantages of arbitration over litigation are:

.

its cost—arbitration may be cheaper than litigation;

pre-trial discovery is more limited than it is in litigation, hence cheaper
and less time consuming for the parties;

arbitration is often faster than litigation;

the rules governing admissibility of evidence are more flexible than
those in litigation;

an arbitral award is more easily enforced in foreign countries than is a
judgment;

an arbitration may be more private than litigation;

arbitration proceedings are less adversarial than court proceedings
and may be less destructive to the relationship of the parties; and
there is limited right to appeal in arbitration (although this is a disad-
vantage for a party who is unsatisfied with the outcome).



Enforcement of International Arbitration Decisions: the New York convention(1958)

More than 70 states have acceded to the convention. Canada will enforce an award made in any member state.
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OF US AWARD—ISSUE OF PUBLIC POLICY

Arcata Graphics Buffalo Ltd. v. Movie (Magazine) Corp.
(Ontario Court of Justice [General Division], 1993)

The plaintiff sought to enforce an award from an arbitrator in the United
States against the defendant, which was located in Ontario. The arbitrator’s
award included a provision for interest at a rate higher than that allowed
under Ontario legislation. The defendant argued that the award could
not be enforced because the provision for interest at a rate higher than
that allowed in Ontario was against public policy.

Was the American arbitration award unenforceable for reasons of
public policy?

Eberle J of the Ontario Court of Justice held that in order to refuse en-
forcement of such an award, it must be contrary not merely to the law of
the forum but to the essential fundamental morality of its community. He
found that this was not the case with the provision for interest and or-
dered that the arbitration award be recognized and enforced.





Review questions

1. What three potential issues may arise in connection with an international business dispute other than the particular issue between the parties?

2. Ar the parties to an international contract completely free to specify what law will apply to their contract?

3. What factors will a court consider if it is necessary for it to make a decision as to the proper law of the contract?

4. What is meant by characteristic performance?

5. What three arguments are available to a defendant who wishes to object to the jurisdiction of a court?

6. Outline some of the advantage of arbitration as a method of dispute settlement.
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