Negotiating the International sale of goods

[image: image1.jpg]LEARNING OBJECTIVES

After reading this chapter, you will understand:

® the essential elements of a valid contract and of
tort in the common law tradition

® the importance of product liability and the
different approaches in Canada, the United States,
and the EU

m the importance of anticipating problems and
including necessary terms when the primary
contract is negotiated

m the trade terms used in international sale
contracts, and Incoterms

m contractual problems and how to avoid them

= the importance of the Convention on the
International Sale of Goods and how its provisions
may vary from Canadian domestic sale of goods law
m the end of the international transaction:
performance, breach, and frustration

® how a countertrade transaction differs from an
international sale of goods




Contracts are fundamental to all that we do in business because they set out the rights and obligations of business parties.

Some knowledge of tort law is also necessary because society may impose rights and obligations on business parties are independent of any contracts that are made.

Tort law is a body of law that addresses, and provides remedies for, civil wrongs not arising out of contractual obligations.[1] A person who suffers legal damages may be able to use tort law to receive compensation from someone who is legally responsible, or liable, for those injuries. Generally speaking, tort law defines what constitutes a legal injury and establishes the circumstances under which one person may be held liable for another's injury. Tort law spans intentional and negligent acts.

For instance, Alice throws a ball and accidentally hits Brenda in the eye. Brenda may sue Alice for losses occasioned by the accident (e.g., costs of medical treatment, lost income during time off work). Whether or not Brenda wins her suit depends on if she can prove Alice engaged in tortious conduct. Here, Brenda would attempt to prove that Alice had a duty and failed to exercise the standard of care which a reasonable person would render in throwing the ball.

This review of law is from the perspective of the common-law tradition.

The common law is often referred to as ''judge-made'' law and was originally a case-base system that had as its foundation the principle that similar disputes should have similar legal outcomes.

That was achieved by the principle of stare decisis, that is, ''to stand by a previous decision.''

Nowadays, common law countries supplement the case law with statute law with the result that we now have a mixed system of cases and statutes. 

The civil law tradition is far more prevalent around the world. Civil law countries may have a large comprehensive statutes or specific legislation in specialized areas known as codes. Over time, civil law countries have modified and shaped their code law with court decisions. 

As a result, civil law and the common law are growing more alike.

The law of contract

There are four essential elements for a valid or enforceable contract:

1. there must be an intention on the part of each party to create a legal relationship. Situations where this might not be the case would include promises made in a family, or in social relationships. 

2. There must be an offer and an unequivocal acceptance of the offer. 

Advertisements or displays of priced products on shelves, although they may appear to be offers, are actually invitations to do business. 

If an acceptance alters the terms of an offer in an y way, it is merely a counteroffer and must be accepted before a contract is formed. 

A counteroffer also operates to terminate the original offer.

3. The parties to a contract must have the legal capacity to make a contract. 

The parties, if corporate, must be properly incorporated and acting within their corporate powers; 

the parties, if individuals, must not be diminished by alcohol, drugs, or mental infirmity.

4. The contract must be for legal purpose. Agreements that clearly violate moral or legislative rules, such as antitrust, currency control, anti-corruption, or workers' compensation provisions, will not be enforceable by the parties.

Breach of contract and remedies

Privity of contract

If the terms of a contract are not honoured, or fully or adequately performed, the innocent party may sue for damages. Under the principle of privity of contract, only the parties may sue for breach.

Breach of warranty and breach of condition

A breach of contract may be a breach of condition—that is, a breach of an important or essential term of the contract—or a breach of warranty—that is, the failure to perform a less important or non-essential term of the contract.

A breach of condition entitles the innocent party to walk away from the contract with no further obligation to perform and sue for damages.

A breach of warranty only entitles the innocent party to sue for damages for the reduced value of the contract; the innocent party is not excused from the obligation to perform under the contract.
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Indo Canada Exports Ltd. agrees to ship 10,000 one-kilogram bags of
grade A wild rice to an importer located in Mumbai. The written contract
was made in May 2006, and Indo Canada agreed that the rice would arrive
in Mumbai no later than September 30 of the same year. The contract
specified that the rice would be packaged in white paper bags with the
importer’s shop name and logo in its usual colours of saffron and green.

Scenario A: Indo Canada ships the 10,000 bags of grade A rice on time, but
the rice is packaged in brown paper, rather than white.The importer’s shop
name and logo conform to the requirements of the contract. Although
the Mumbai importer may be annoyed and disappointed that the bags
are brown, rather than white, it is likely that this is simply the breach of a
non-essential term of the contract. The importer is not entitled to reject
the shipment of rice without itself committing a breach of contract. If the
Mumbai importer can show that it has suffered any damages as a result
of the bags being brown rather than white (such as a small reduction in
sales), it will be entitled only to damages for the loss that it has suffered.

Scenario B: Indo Canada ships the grade A rice in white bags with the shop
name and logo as required, but the shipment does not leave Canada (by
sea) until September and does not arrive in Mumbai until October 31.In
this situation, Indo Canada has breached an important or essential term of
the contract, and the Mumbai importer is entitled to reject the rice and dis-
charge the contract, freeing itself from any obligation to pay Indo Canada.





Tort Law

Early tort law imposed the burden of compensation on the person who had caused an injury, without consideration of whether her or she was blameworthy.

This is referred to as strict liability, or liability without fault. Gradually, the law evolved to require fault as the basis for liability in most tort situations.

Elements of a Tort law action

Elements of a tort action

the general rule in common law tort law is that a plaintiff who wishes to recover in tort must prove three things:

1. that the defendant owed the plaintiff a duty of care;

2. that the defendant breached that duty; and

3. that the defendant's conduct caused the injury.

Failure to prove any one of these elements to the satisfaction of the court will result in failure by the plaintiff to obtain a damage award.

Product Liability


A major concern of the international business person is the tort of product liability—that is, liability for a defective product and the consequential damage that may occur as a result of a defective product.

Because the distribution of products is so widespread, the potential for a defective product to harm a third party is enormous. For this reason, most developed countries have a special rules relating to product liability.

	Canada
	United States
	European Union

	Product liability is based on fault. There must be:

proof of manufacturing defect;

proof of a design defect; or a

failure by the manufacturer or distributor to warn of an inherent danger.

British Columbia v. Imperial Tobacco Canada Ltd., [2005] 2 S.C.R. 473, 2005 SCC 49, is a decision of the Supreme Court of Canada where the Court found that the provincial Tobacco Damages and Health Care Costs Recovery Act, which allowed the government to sue tobacco companies, was constitutionally valid.

The British Columbia government passed the Tobacco Damages and Health Care Costs Recovery Act that granted the government power to sue tobacco manufacturers for breach of duty to recover costs on the health care system for people suffering from tobacco related illnesses. 
	Based on the doctrine of strict liability. Sellers will be responsible for any damage caused by their products, even without proof of negligence.

Even if the a product is not defective or unreasonably dangerous, the manufacturer may be liable if the consumer was not adequately informed of potential hazards.


	Applies the principle of liability without fault for a manufacturer or producer in cases of damage caused by a defective product.

It is not necessary to prove the negligence or fault. One must only prove actual damage, the defect in the product, and the causal relationship between the damage and the defect.


[image: image3.jpg]BOX 7.2 SOME WARNINGS ISSUED BY US MANUFACTURERS

+ Do not put any person in this washing machine!

+ This blanket should not be used as protection from a tornado.

+ Wearing of this garment does not enable you to fly.

« Eating rocks may lead to broken teeth (on a novelty rock garden).

+ This product not intended for use as a dental drill (on an electric
rotary tool).

- The contents of this bottle should not be fed to fish (on a bottle of
pet shampoo).

Source: Jeremy G. Zimmermann, Wiggin & Dana, LLP. (2003). Recent
Developments in U.S. Product Liability Law. Available online at
www.wiggin.com/pubs/pubs.asp.





International contracts for the sale of goods

An import or export transaction is simply a contract for the sale of goods; however, because goods are being shipped from on jurisdiction to another, we need to consider more than just the relevant domestic sale of goods law.

Because goods are being transported over long distances and across national boundaries, certain considerations may become just as significant in negotiations as the usual questions of price, quality, date of delivery, and payments terms.

[image: image4.jpg]BOX 7.3 ATYPICAL CANADIAN EXPORT CONTRACT

Canequi Inc.,, a Canadian equipment manufacturer based in Toronto, is
negotiating with Wanco Ltd., a purchaser in Hong Kong. In addition to
agreeing on specifications for the equipment, price, and delivery dates,
the parties must consider how the goods will be packaged for interna-
tional shipment, what mode of transportation will be used, who will be
responsible for all stages of the transportation process, storing, deliver-
ing, and clearing customs at the Canadian exit point, loading, shipment,
trans-shipment, unloading, clearing customs at the entry point, possible
storage, and land transportation. Who will be responsible for any neces-
sary export or import authorization? Do the parties need to provide for
an inspection of the goods before they are shipped long distances to en-
sure that the goods conform to the contract? Who will pay for the goods
and where? When, by what means, and under what circumstances?
Which party bears the risk of the loss of the goods?




In this example the central or primary contract is between Canequi Inc. And Wanco LTD. Other contracts will be necessary to deal with transportation, insurance, and financing, and these contacts will likely be with third parties.

Remembering the principle of privity of contact
  it is essential that the obligations of the two main contracting parties for matters such as transportation, insurance, and financing be clearly stated in in the central or primary contract because the failure to meet any of these obligations may be just as serious to the parties as a breach of the sale of goods obligations.

Trade terms used in export sales

Specialized trade terms specify the method and place of delivery of the goods.

They indicate what is included in the calculation of the purchase price.

Incoterms deal exclusively with the obligations of buyers and sellers and stipulate which party bears the risk of loss during transit.

Incoterms relates only to the contract of sale, not to the separate contracts for carriage, insurance, and financing.

The terms deal with:

· the seller's obligation to place goods at the disposal of the buyer or deliver them to a carrier or to a destination;

· the distribution of risk to the parties at the various stages of production, carriage, and delivery; and

· the buyer's obligation to take delivery and acknowledge that the seller's obligations are fulfilled.

Incoterms do not cover;

· transfer of ownership and property;

· breach of contract and consequences of such breach; and

· exemption from liability.

The terms fall into four main categories:

1. ''E'' terms. Departure term. This represents the seller's minimum obligation. Example: EX Works.

2. ''F'' terms. Shipment contracts(main carriage paid). Examples FCA, FAS, and FOB.

3. ''C'' terms. Shipment contracts(Main carriage paid). Examples: CFR, CIF, CPT, and CIP.

4. ''D'' terms. Arrival contracts. Examples:DAF, DES,DEQ,DDU, and DDP.
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The appropriate set of rules should always be consulted before a final commitment on price is given.

A brief overview of 14 commonly used Incoterms follows.

	The ''E'' terms

Ex works--EXW
	· Minimum obligation for the seller.

· The seller delivers when it places the goods at the disposal of the buyer at the seller's premises or another named place.

· The sellers is not obliged to clear the goods for export or load them onto a collecting vehicle.

· The buyer bears all costs and risks involved in taking the goods from the seller's premises.

	The ''F'' terms (shipment contracts—type 1)

Free on board--FOB
	· Applicable only to waterborne transport.

· Sellers delivers when the goods have been cleared for export and have passed the ship's rail at the named port of shipment.

· The buyer bears all costs and risks of loss from that point.

· The parties should agree on a location for the examination of the goods. A pre-shipment inspection is best. 

· The buyer is entitled to postpone inspection of the goods until they reach their destination and, if the goods are found to be defective, the buyer may exercise its right of rejection.

	The ''C'' terms (shipment contracts—type 2)

cost, insurance, and freight--CIF
	· Applicable only to waterborne transport.

· The seller delivers when the goods pass the ship's rail (that is, are loaded onto the ship) in the port of shipment.

· The seller must pay the costs and freight necessary to bring the goods to the named port of destination, but the risk of loss and additional cost arising from events occurring after delivery are borne by the buyer.

· The seller must obtain marine insurance on the buyer's behalf.

	Carriage paid to--CPT
	· Seller delivers the goods to the carrier chosen by him, but must also pay the cost of carriage to the named destination.

· The buyer bears all risks and other costs occuring after the goods have been delivered.

	Cost and freight--CFR
	· Seller must pay the costs and freight necessary to bring the goods to the named destination, but the risk of loss or damage to the goods, as well as of any cost increases, is transferred from the seller to the buyer when the goods pass the ship's rail in the port of shipment.

· It is an agreement that the seller will do the following:

· ship the goods complying with the contract of sale;

· arrange for a shipping contract to the destination;

· insure the goods on the voyage; and

· tender the documents relating to the goods for payment.

· The buyer's goal is often to obtain the right to resell the goods, because frequently the original buyer never takes possession of the goods.

· Sellers responsibility ends when the goods are delivered into the carrier's custody.

· When the bill of lading is delivered to the buyer or the buyer's agent.

· Goods could revert to the seller if they do not conform to the contract.

· Payment is due upon presentation of the documents

	''D'' tems (arrival contracts) 
	

	  Delivered ex ship--DES
	· Seller makes the goods available to the buyer on board the ship at the destination named in the sales contract.

· Seller must bear the full cost and risk involved in bringing the goods to the destination.

	Delivered EX quay--DEQ
	· Seller makes the goods available to the buyer on the quay at the destination named in the sales contract.

· Seller must bear the full cost and risk involved in bringing the goods to the destination.

· There are two ''EX QUAY'' contracts in use. EX Quay duty paid; EX Quay duty on buyer's account.

	Delivered at frontier--DAF
	· Seller's obligation are fulfilled when the goods have arrived at the frontier, but before ''the custom border'', of the country named in the contract.

	Delivered duty paid--DDP
	· Seller's maximum obligation. 

· Seller's obligations are met when the goods are made available at the destination named in the sales contract.

· Seller must bear the full cost and risk in bringing the goods to the destination, including duties, taxes, and any other charges.


[image: image7.jpg]BOX 7.4 FLEXIBILITY OF THE “C” TERMS

Recall our scenario involving Canequi and Wanco in box 7.3. Imagine that
the contract was made on January 1 and that the goods are due in Hong
Kong on June 1 of the same year in three separate shipments. Wanco
then contracts with three other Asian purchasers, Singapore Widgets, Tai-
wan Gizmos, and Thai Tools, to sell each of them one-third of the goods,
with each to take delivery in Hong Kong on June 1. In a case such as this,
it would be cumbersome for Wanco to take possession of the goods and
then transport them to Singapore Widgets, Taiwan Gizmos, and Thai
Tools, so the contract will stipulate that a “C" term be used, allowing
Wanco to transfer the right to collect one-third of the shipment to the
three subequent purschasers using the documents only.




[image: image8.jpg]BOX 7.5 SELLER’S RESPONSIBILITY FOR
THE QUALITY OF GOODS

Assuming a CIF contract, Canequi manufactures the goods and arranges
for their transportation and insurance. The goods are delivered by Canequi
to the shipping firm (or freight forwarder) and the bill of lading, the insur-
ance policy or certificate, the commercial invoice, and any other specified
documents are assembled. These documents are then forwarded by
Canequi (or its bank) in Canada to Wanco (or its bank) in Hong Kong. In
this case, Wanco may have specified that there be three separate ship-
ments (each with supporting documents) as it may have anticipated the
three ultimate purchasers.

Once Canequi delivers the goods to the shipping firm, it is relieved of
any immediate responsibility for the goods. It remains responsible under
the contract of sale, however, for any representation or warranties relating
to the goods. For this reason, the title of the goods will revert to Canequi
if the goods are ultimately examined by Singapore Widgets, Taiwan
Gizmos, and Thai Tools and they are found not to conform to the original
sales contract between Canequi and Wanco.




[image: image9.jpg]BOX 7.6 EXPORTER CHANGES SHIPPING ARRANGEMENTS

Suppose that the sales contract between Canequi and Wanco provided
that shipment be made from Toronto to Hong Kong. it is considered a
condition (that is, an essential term) of the contract that this be adhered
to exactly. Suppose, however, that there was a strike affecting shipment
from Toronto and Canequi could make alternative arrangements for trans-
shipment of the goods from Toronto to Halifax and by sea from Halifax to
Hong Kong, still meeting the June 1 deadline. Although this makes good
commercial sense, unless there is a clause in the contract allowing for
such deviation, Wanco can claim a breach of condition and use this as an
excuse to avoid the contract.




[image: image10.jpg]BOX 7.7 VESSEL SINKS AND CARGO IS LOST

Suppose that Canequi's goods are shipped and the vessel on which they
are carried is destroyed by fire. Unless the contract provides otherwise,
Wanco is still obliged to pay the purchase price. Wanco may then collect
the value of the shipment from the insurer, if the goods were fully insured,
or make a claim against the carrier.




Convention on contracts for the international sale of goods(CISG)

CISG applies to all contracts of sale of goods when the parties have their palces of business in different contracting states.

It will automatically apply unless the parties opt or contract out of it.

Because the sale of goods falls within provincial jurisdiction in Canada, it was necessary for each province to adopt the Convention by passing its own legislation.

[image: image11.jpg]BOX 7.9 SALES MANAGER ASSUMES THAT CANADIAN LAW
APPLIES TO “HIS” CONTRACTS

An Ontario firm has developed a camera stabilizer that enables an opera-
tor to take excellent moving pictures of sports and other action events.
The company manufactures the equipment and also functions as a ser-
vice company, providing consultants to customers to help them obtain
sharp pictures in challenging situations. This firm has entered into the
following four major contracts this year:

1. a contract to deliver one unit to a film company in New York state;

2. a contract to deliver one unit to a ski instruction school in British Co-
lumbia;

3. a contract to deliver two units to the Japanese Institute of Sporting
Films in Tokyo; and

4. a contract to send two consultants to help the French Broadcasting
Network film skiing events in Davos, Switzerland in January of next
year.

The individual who arranged for these contracts is the sales manager
of the company. He is focused on selling the company’s product and has
no time for expensive lawyers and their interference in his dealings, so
the contracts were simple ones. They contained all the essential terms,
such as price, packing and shipping arrangements, dates for delivery,
insurance, and payment obligations. There was no thought given to set-
tlement of disputes or what law would apply to the contracts. The sales
manager assumed that Ontario law would apply because all the con-
tracts were signed in Toronto on a standard form prepared by the On-
tario company.

Problems have arisen under each of these contracts and the company
has come to you seeking legal advice. Is the sales manager correct in his
assumption that the law of Ontario applies to each of these contracts?
What law do you think applies to each of these contracts?





Advantages of the CISG

1. to define a default law, which will apply where parties have failed to designate any other law applicable to the agreements;

2. to provide a sales law regime for developing countries and for countries with regulated economies that lack private sales laws of their own; and

3. to balance the interests of buyer and seller and avoid some of the rigidities and anomalies that have developed in many national laws.

The CISG governs the formation of the contract of sale and the rights and obligations of the seller and the buyer; however, it does not deal with the validity of the contract. Issues such as fraud, minority, or other problems of capacity are not covered by the convention.

In addition, the CISG provides that: the parties are bound by any usage to which they have agreed and by any practices which they have established between themselves.

Has a valid contract been formed?

The most important rules will be examined.

Requirement of writing

The sale of goods laws of Canada, the UK, the US and most other countries require that commercial contracts for the sale of goods having any significant value be in writing to be enforceable in court.

In contrast, the civil law countries of Europe do not have a tradition of requiring sales contracts to be in writing.

Consider the following scenario;

[image: image12.jpg]BOX 7.10 INFORMATION TECHNOLOGY USED TO
FORM AN INTERNATIONAL CONTRACT

Apex Limited of Edmonton is a manufacturer of heavy construction equip-
ment and has recently entered into four contracts using the internet,
with subsequent confirmation of the details, including requirements and
arrangements for delivery, by telephone. The first contract is with a firm
in Minnesota, the second with a firm in France, the third with a firm in
Saudi Arabia, and the fourth with a firm in Australia. If problems were to
arise under these contracts, and Apex wished to enforce them in court,
would there be any obstacles to Apex’s actions?




What constitutes an offer?

The common law

The first contract between the parties will often take the form of an advertisement, a catalogue entry complete with description and price, or simply a letter of inquiry.

It is a natural assumption on the part of a party to regard a quotation or an advertisement as an offer; however, under common law, such activities are viewed as mere invitations to do business and it is the buyer who must make an offer based on the information contained in the advertisement or quotation.

It is important that the information contained in an advertisement or quotation be correct because it may well form the foundation of the contract and, if incorrect, could result in an unprofitable contract or a misrepresentation for which the party in error could later be found to be liable in damages.

The US commercial code (UCC)

The UCC provides that an offer should contain all the essential elements of a contract and is a statement that the offeror intends will result in a binding contract if accepted unaltered by the offeree.

The CISG

Article 14 provides that a proposal addressed to one or more specific persons is an offer if it is sufficiently definite and indicates the intention of the offeror to be bound.

A proposal is sufficiently definite if it indicates the goods and expressly fixes or makes provision for determining the quantity and price.

Consider the following scenario;

[image: image13.jpg]BOX 7.11 WELL-DESIGNED CATALOGUE RESULTS
IN RESPONSE FROM CANADA

A Canadian buyer of specialty items sees a catalogue prepared by a Bul-
garian manufacturer of chess sets that reads, “Beautifully carved chess
sets of Bulgarian semi-precious stone, US $200 per set, ex works, if 20 or
more are ordered, payment cash on collection, sets ready for collection
within 60 days of order received.” The Canadian buyer sends a letter stating,




[image: image14.jpg]“We hereby accept your offer p. 65 of current catalogue for 30 chess sets,
US $200 per set, ex works, contact our agents, ABC Shippers, based in Sofia,
for collection arrangements within 60 days. They are authorized to pay
and collect on our behalf and they are instructed to make all shipping and
insurance arrangements.”

The Bulgarians do not respond to the letter, although the Canadian
buyer can prove that it was received. Six months have elapsed. The Can-
adian buyer made contracts in Canada with various gift shops, which
were to resell the chess sets, and is now facing disgruntled customers and
possible lawsuits in Canada. The Canadian buyer now wishes to sue the
Bulgarians for breach of contract. Is the Canadian buyer likely to succeed?
Why or why not? What law applies to the contract? Would your answer
be different if any other law applied?




Revocation of an offer

the common law

Consideration is one of the three main building blocks of a contract in English contract law. Consideration can be anything of value (such as an item or service), which each party to a legally-binding contract must agree to exchange if the contract is to be valid. 

If only one party offers consideration, the agreement is not legally a binding contract. In its traditional form, consideration is expressed as the requirement that in order for parties to be able to enforce a promise, they must have given something for it (quid pro quo): something must be given or promised in exchange or return for the promise. 

A contract must be "met with" or "supported by" consideration to be enforceable; also, only a person who has provided consideration can enforce a contract. In other words, if an arrangement consist of a promise which is not supported by consideration, then the arrangement is not a legally enforceable contract. Mutual promises constitute consideration for each other. ("I promise you to do X, in consideration for which promise you promise me to do Y"). 

"Consideration is simply something of value received by a promisor from a promisee.  It can take the form of a right, interest or benefit accruing to one party, or some forbearance, detriment, loss, or responsibility, given, suffered or undertaken by the other .

"If there is no consideration there is no contract; and if there is no contract, there is nothing upon or from which to found or create liability.…

Under the common law, the doctrine of consideration prevents an offeror from making a simple offer irrevocable. Thus, an offer can be revoked at any time before it is accepted, as long as the revocation is communicated to the offeree.

This is true even in cases in which the offeror has stated that the offer will remain open for a specific period of time.

Under the common law, there are two special circumstances in which a commitment to leave an offer open for a specified time will be legally binding.

The first is where the offer is made under seal and the second is where the offeree pays (thereby creating consideration) for the privilege of the certainty of what is then an option period.

CISG 

The CISG follows the civil law tradition, which does not use the concept of consideration in contracts and generally regards a firm offer to be binding for the period specified.

Article 16(2) states that a firm offer will be binding and cannot be revoked if it indicates by stating a fixed time for acceptance or otherwise that it is irrevocable, or that it was reasonable for the offeree to rely on the offer being irrevocable. 

Such promise of irrevocability does not have to be signed or in writing.

The UCC

The UCC takes a middle course on the issue of revocation.

A firm offer for the purchase or sale of goods stated to be effective for a limited period given by a merchant in a signed writing can be enforced by an offeree who has relied on the offer.

Consider the following scenario

[image: image15.jpg]BOX 7.12 MANITOBA FIRM RENEGES ON OFFER

On February 1,a Manitoba seller sent a Michigan buyer an offer by fax to
sell 5,000 carpets for Cdn $200 each. A complete description of the goods,
together with all relevant payment and delivery terms, was included with
the offer. The fax stated that the offer was binding and irrevocable until
February 28 of the same year. On February 14, the Manitoba seller sent
another fax to the Michigan buyer stating, “Ignore our fax of February 1.
We have miscalculated and we withdraw our offer.” On reading this, the
Michigan buyer decided that the price must have been a good one and
faxed the Manitoba seller on February 15 stating,”We accept your offer of
February 1.”
Is there a contract? Under what law? Why?





Requirements for a valid acceptance

Generally, a contract is formed and the parties are bound by its provisions once the offer to buy or sell the goods is accepted.

The common law

the acceptance of an offer must be unconditional and unqualified. If the acceptance alters the original offer in any way, it is considered a counter-offer and must be accepted by the original offeror before a contract is formed.

This is referred to as the ''mirror image'' rule, which means that the acceptance must be an exact reflection of the offer.

The UCC

 An acceptance containing minor additional or different terms will be valid, but the minor additional or different terms will not become a part of the contract. Terms that materially alter the offer are not considered minor terms under this rule.

CISG

An acceptance containing new terms that do not meterially alter the terms of the offer constitutes a valid acceptance unless the offeror promptly objects to the change.

The battle of the forms

It is not uncommon for the seller to send the buyer an offer on a form that incorporates its general conditions and for the buyer to accept on a form that incorporates its general conditions.

It is unlikely that the set of conditions will be identical. (the battle of the forms)

A strict application of the mirror image rule would result in no binding contract under the common law.

The UCC and CISG allow for minor variations between offer and acceptance.

[image: image16.jpg]BOX 7.13 A BATTLE OF THE FORMS

A Nigerian company, Lagos Computers Ltd., requested that an Ontario
company, Oakville Computers Inc., advise on specific conditions of sale
(CIF) on a specific model of computer to be delivered to Lagos on or be-
fore January of the following year. Oakville replied using its own standard
form containing its conditions of sale, including a price escalation clause
and a clause stating that the laws of Ontario would apply. On the bottom
of this form was a printed tear-off portion stating that the order was ac-
cepted by the buyer “on the terms and conditions stated above and on
the reverse.” Lagos signed this form and added the words “subject to
deletion of Clause 14.” Clause 14 was the clause that provided for price
escalation in the event of unforeseen increased costs.

Upon receipt of the tear-off acceptance slip, Oakville entered the order
in its order book without noticing the amendment and immediately be-
gan arranging to manufacture the computer for Lagos. Oakville advised
Lagos accordingly.

Unfortunately, due to an unanticipated rise in the cost of component
parts from Japan, the cost of manufacture of the computer rose 50 per-
cent in the relevant six-month period. Oakville notified Lagos of this
development, advising it that the price escalation clause would be op-
erative in the circumstances and that the purchase price would rise from
Cdn $2 million to Cdn $3 million. Lagos protested that it was not liable to
pay the increase in price and would hold the Canadian company respon-
sible for delivering the computer for Cdn $2 million. Each of the parties is
now contemplating legal action, Oakville to compel Lagos to honour the
commitment for Cdn $3 million, and Lagos to compel Oakville to deliver
the computer for Cdn $2 million. What is the likely outcome of this action,
assuming it is heard by an Ontario court applying Ontario law?





The question of missing terms

The common law

The more important the missing terms, the less likely it is that the parties have a completed contract.

The UCC

 Provides that in appropriate circumstances, if price is not specified, then a ''reasonable price'' will be presumed.

The CISG

Provides that where a contract has been validly concluded but does not impliedly fix or make provision for price, in the absence of any express indication to the contrary, the parties are considered to have made reference to the price generally charged in comparable circumstances in the trade concerned.

[image: image17.jpg]BOX7.14 PRICELESS BREAKFAST AT SASKATCHEWAN WEDDING

Banquo Banqueting Inc., a Saskatchewan firm, made a contract with a
wealthy customer to cater a wedding breakfast of lobster and champagne
for 300 people. Banquo had neither the lobster nor the champagne in
stock, so it faxed orders to a lobster supplier in Maine for 300 large
American lobsters and to a wine exporter in France for 20 cases of its fin-
est champagne. The price was not specified in the communications with
either the lobster supplier or the wine merchant. The lobster and the
wine arrived on time and the breakfast was a success. Subsequently,



[image: image18.jpg]invoices arrived from both the lobster supplier and the wine merchant,
and Banquo believes that the prices quoted by each are inflated. What re-
course does Banquo have? Is there a contract in each of these cases?
What law would apply to these transactions? Are there any additional
facts you require in order to answer these questions?




Verbal variations of written contracts

At the time a contract is being negotiated, parties will often take exception to particular provisions in the general conditions of the other party.

As a result, it is not uncommon for one party to agree verbally to vary a provision but not record the variation.

The common law

the parol evidence rule would apply. 

No evidence will be admitted that would have the effect of adding new terms to the contract or changing or contradicting the terms of a clear and unambiguous written agreement.

The UCC

A written contract cannot be contradicted by parol evidence but may be explained by it.

The CISG

Due consideration may be given to all relevant circumstances including the negotiations leading up to the contract.

[image: image19.jpg]BOX 7.15 JAPANESE OBJECT TO NOVA SCOTIA
LAW IN CONTRACT

A company in Nova Scotia entered into a contract with a Japanese company
in which the Nova Scotians agreed to supply the Japanese with regular
shipments of dried fish. The parties used the standard form prepared by
the Nova Scotia company but the Japanese company objected to the
provision that the laws of Nova Scotia would apply to the contract. The
Japanese insisted that the CISG govern the contract and the Nova
Scotians verbally agreed at the time that the contract was signed that
this was acceptable, although no change to the printed form was made.
The parties subsequently had serious disputes under the agreement and
it was necessary for a Nova Scotia court to determine what law applied
to the contract. What is the court likely to decide?

Suppose that the parties entered into the contract on June 1, 1996,
and on January 1, 1997 agreed orally to vary the price, providing for an
increase of 10 percent. Assume that the Japanese later denied such agree-
ment but the Nova Scotians were able to provide compelling evidence of
the oral variation. Would the Japanese be bound by the variation?





Requests for phony invoices

[image: image20.jpg]BOX 7.17 SOUTH AMERICANS IN BREACH OF “FISHY” CONTRACT

Winnipeg Exports Ltd. negotiated a contract for the sale of frozen gold-
eye fillets to a South American company located in a country with strict
currency exchange control regulations. The parties agreed that the laws
of Manitoba would apply to the contract. At the request of the South
American buyer, the value of the fish was doubled for the purpose of the
written agreement and an oral arrangement was made between the par-
ties in which Winnipeg Exports would deposit half the total price stated
in the contract to a Canadian bank account in the name of an agent for the
South American buyer. This arrangement enabled the South American
buyer to obtain permission for more hard currency to leave the country,
contrary to the regulations of that country.

Winnipeg Exports exported the fish according to the contract and in-
voiced the South American company as had been agreed. The South
American company refused to pay, although the fish had been received
in good condition. Winnipeg Exports sued the South American company,
which gave evidence as to all the arrangements that the parties had
made. Is the Manitoba court likely to find in favour of Winnipeg Exports?





The wise seller will resist all such requests because they are frequently based on improper—if not—illegal motive.

Under the common law, a contract in which the parties have agreed to a false invoice may not be enforceable.

Timelines for delivery

Common law

the common law system generally regards timeliness of delivery as a condition of the contract.

The innocent party has the right to treat the contract as repudiated once a reasonable time for delivery has expired.

For civil law countries 

If a delivery is delayed, the buyer must demand delivery and allow the seller a reasonable time for performance, even the seller has delayed delivery in an apparent breach of the contract. The contract cannot be deemed has repudiated until the additional time given for delivery has expired. The concept of mise en demeure, délai de grâce.

This the same approach taken by CISG.

[image: image21.jpg]BOX7.18 FREDERICTON COMPANY AFFECTED BY
ALUMINUM SHORTAGE

A company from New Brunswick, Fredericton Pre-Fab Ltd., made a contract
with a Thai company, which the parties agreed would be governed by the
CISG rules. Under the contract, Fredericton agreed to supply 20 prefabri-
cated houses for a construction project in the north of Thailand by Au-
gust 1 of that year. Fredericton had problems obtaining sufficient sheet
aluminum and was unable to meet the completion date for the houses.
Fredericton advised the Thai company of its difficulties and the Thai com-
pany granted an extension of the delivery date for the houses to October 1
of the same year. The Thai company later had second thoughts and de-
cided that, because Fredericton was in breach of its delivery date, the
contract was at an end. Accordingly, the Thai company arranged with an-
other supplier to ship prefabricated houses to Thailand from Saudi Arabia
by August 15 of that year. The Thai company notified Fredericton in Sep-
tember in writing that they no longer required the Canadian product. By
this time, the houses had been manufactured and shipped from the New
Brunswick plant and were en route to Thailand. What is the legal position
of Fredericton?




Acceptance and rejection of goods

Under the common law, a buyer who is dissatified with the goods must indicate its intention to reject them within a reasonable time.

Under UCC and CISG, inspection of the goods and notice of any breach of contract are required.

The CISG provides that the buyer must examine the goods within as short a period as is practicable.

The buyer must then give notice within a of lack of conformity within a reasonable time after the lack of conformity has been discovered or ought to have been discovered.

[image: image22.jpg]BOX 7.19 DANES REJECT CANADIAN HERB SHIPMENT

A Danish company ordered a quantity of Canadian herbs from an ex-
porter in PEl. When the herbs arrived in Copenhagen, they were found to
be mildewed and were unusable. Because the Danish company had al-
ready paid for the herbs by letter of credit, it did not bother to advise
the PEI company of the unacceptability of the shipment but instead
contacted the insurance company, which contacted a lawyer, who pro-
ceeded to sue the PEI company for breach of contract. The PEI company
first became aware of the problem when documents were served on it in
Charlottetown 18 months after the herbs had been shipped. What is the
legal position of the PEI company? What should the Danish company
have done in the circumstances?




Frustration of contract.

All legal system recognize that sometimes the commercial object the parties had in mind when the contract was concluded may be defeated by circumstances completely beyond the control of the parties.

Such events may constitute an excuse for non-performance. (earthquake, war)

Common law

Frustration occurs when, after the conclusion of the contract, a fundamentally different situation unexpectedly develops that makes performance of the contract under its original terms impossible.

Only if the change is of such magnitude that it creates a fundamentally different situation will it qualify as a frustrating event.

The effect of frustration is that the contract is terminated, leaving both parties free from any further obligation under it.

The UCC

Commercial impracticability is recognized as a valid excuse for non-performance of the contract.

The courts may accept the excuse of frustration in the following circumstances:

1. impossibility. Performance of the contract has been rendered physically or legally impossible.

2. Frustration of purpose. The underlying purposes of the contract no longer exist.

3. Commercial impracticability. A change in the surrounding circumstances has rendered the contract commercially  or financially impracticable.

The CISG

The CISG provides that a party is not liable for failure to perform any of its obligations if;

1. it was due to an impediment that was unavoidable or beyond the party's control;

2. the impediment was not reasonably foreseeable at the time the contract was concluded; and

3. notice was given to the other party of the impediment and its effect on the contract.

[image: image23.jpg]BOX 7.20 SUEZ CANAL DISPUTE AFFECTS SHIPMENTS TO IRAN

A British shipping company contracted with an American company to
ship a cargo of wheat from the southern United States to Iran in 1956.
Several days after the ship sailed from the United States, the government
of Egypt declared war on Israel and passage through the Suez Canal was
closed to all shipping. As a result, the ship had to sail around the Cape of
Good Hope on the tip of the African continent.The British shipping com-
pany sued the American company for the extra expense, claiming it had
contracted only to take the cargo through the Suez Canal, which was the
usual route to Iran. Do you think that the British company was success-
ful? On what grounds? Will your answer depend on whose law applies?





[image: image24.jpg]BOX 7.21 EXPORT PLANS FOILED BY FAILURE TO
OBTAIN IMPORT LICENCE

A Sri Lankan company, Chalpal Textiles, made a contract with a British
Columbian manufacturer of textiles, B.C. Textiles Ltd., to buy a large
number of used textile-finishing machines. Under the terms of the con-
tract, Chalpal agreed to use its best efforts to obtain the necessary import
licence for the equipment. One month after the contract was made but
the week before Chalpal filed its application for the import licence, the




[image: image25.jpg]Sri Lankan government decided to limit import licences for used equip-
ment in an attempt to encourage its nationals to buy only “state of the
art” equipment. Chalpal notified B.C. Textiles of the difficulty and advised
it that, although it had made every reasonable attempt to obtain an im-
port licence, the freeze on licences for used equipment appeared to be in
effect for the foreseeable future.

B.C. Textiles wishes to sue for breach of contract and Chalpal claims
frustration of the contract. Assuming that BC law applies, what will be the
outcome? Would the outcome be any different under the CISG?

A force majeure clause that itemized failure to obtain the necessary
import licence would have settled the issue.These facts raise another po-
tential difficulty between the parties: the issue of the level of effort one
party might reasonably expect of the other in meeting an obligation.





Drafting the contract

[image: image26.jpg]The seller/exporter should include the following provisions when draft-
ing the general terms and conditions of a contract:

* A general statement to the effect that every contract of sale will be
subject to the seller’s general conditions.

* A provision that title to the goods will be retained by the seller until
the purchase price is paid in full in cash. In addition to this protec-
tion, there should be a provision that, if the buyer sells the goods, such
sale is made only as agent for the seller.

* Provision for price escalation based on increased prices of raw materi-
als, components, or labour.

* Provision that any amounts owing to the seller shall bear interest at
specified rate (usually tied to bank prime).

* A force majeure clause to protect the seller from liability for delays or
failures beyond its control. This clause should always be included.

* Provision for settlement of any disputes between the parties. Arbitra-
tions should be specified, if this is desired, and the law applicable to
the contract should be specified, usually the law of the seller’s own
jurisdiction.




Review questions

1. Briefly describe the difference between the common law and the civil law tradition. Can you think of any countries where you would find both tradition.

2. What are the four essential elements of a valid contract in the common law tradition.

3. What are the three elements of a successful tort action in the common law tradition?

4. How is product liability related to tort?

5. Describe generally how product law in Canada differs from that in the United States and the European Union.

6. In what circumstances does the CISG apply to sale of goods transaction?

7. Explain the difference between written agreement of parol agreement.

8. Describe the difference between the CISG and the common law with respect to delivery on time.

9. Explain what frustration of contacts means under CISG.

�	The doctrine of privity of contract is the relationship that exists between � HYPERLINK "http://www.articlealley.com/" \n _blank��parties� to a contract. Only those parties to the contract are bound by it and are able to enforce the contractual obligations under the contract. 
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