The European Union and other regional trade Arrangements

[image: image1.jpg]LEARNING OBJECTIVES
After reading this chapter you will understand:

u the different levels of integration found in
regional trade agreements
= the history, goals, and present membership

of the EU, and the major institutions of the EU
and what role they play in governing the EU

= the history and present status of the
common currency in the EU

u the “four freedoms of the single market”

® important characteristics of EU
competition law and policy

= the importance of seeking expert legal
advice before negotiating and signing
agreements involving business in the EU

& product liability requirements in the EU




Different levels of integration have emerged and can be described in stages, beginning with the least integrated form of favourable treatment and progressing through five stages to the most integrated form of cooperation.

[image: image2.jpg]Preferential tariff. The countries involved offer each other lower tariffs
than are applicable to countries that are not parties to the agreement.
Free trade area. Two or more countries agree to remove substantially
all tariff and non-tariff barriers between them while maintaining their
own external tariff schedules against other countries.

Customs union. The countries involved eliminate trade barriers among
themselves and impose a common external tariff.

Common market. The countries agree to common policies for the
internal operation and integration of the combined market that has
been created.

Economic and monetary union. The countries agree to create a single
central bank, coordinate monetary policy, and adopt a common cur-
rency in addition to creating a common market.




The historical development of the European union.

European Coal and Steel Community, 1952 (France, Belgium, West Germany, Italy, Luxembourg, and the Netherlands)

The European Atomic community, 1957

The European Economic community(EEC), The Treaty of Rome, 1957: create a common market in which all countries agreed to gradually eliminate all trade barriers among themselves and form a common tariff on all goods entering the EEC.

European Community(EC), Single European act, 1986: single market as an area without internal borders to goods, services, capital, and people. 

The four freedoms of the single market

[image: image3.jpg]Unrestricted movement of goods—ensures that imports move freely
within the EC once they enter any member state.

Unrestricted movement of capital—enhances competition and choice
in financial services, gives borrowers access to more diverse and cheaper
financing, and permits more competitive financing for investment
and trade within the EC.

Unrestricted movement of services—frees the movement of services
among member states.

Unrestricted movement of people—allows labour to move freely within
the EC.




European Union, Treaty on European Union, Maastricht 1993: greater integration of European monetary, foreign, and social policy. 

Treaty of Amsterdam, 1997, provide clarification on civil rights, personal mobility and citizenship, common foreign policy, and security, and to set some pre-conditions for further enlargement of the EU community. 

The common currency, 1999 , Euro 12 members state, the original six plus Austria, Portugal, Finland, and Greece.

The Treaty of Nice, 2003, redefine, clarify, and extend the legislative, administrative, executive, and judicial powers of the EU.

[image: image4.jpg]BOX 4.3 PRESENT MEMBER STATES IN THE EU
AND THEIR ACCESSION DATES

1957  Belgium, France, Germany, Italy, Luxembourg, the Netherlands

1973 Denmark, Ireland, United Kingdom

1981 Greece

1986  Portugal, Spain

1995*  Austria, Finland, Sweden

2004  Hungary, Poland, Czech Republic, Slovakia, Slovenia, Lithuania,
Estonia, Latvia, Cyprus, Malta

* Norway did not join in 1995, its electorate having defeated approval for
membership in a national referendum.




The institutions of the EU
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The Council of the European Union

Care must be taken not to confuse the Council of the European Union—an
official law-making component of the EU system—with the European
Council—the intergovernmental body described above.

Composition and Functions of the Council

The Council of the European Union is referred to simply as “the Council”
and is the EU’s main decision-making body. Each member state sends one
representative to Council meetings. The duty of cabinet or ministerial-level
representatives is to represent their member state and each is empowered to
commit his or her government. Each minister is answerable to his or her
national parliament and to the citizens of his or her own country. Which
ministers are chosen to attend the various meetings of the Council will
depend upon what subjects are on the agenda. Governments may vary their
ministerial representation according to the subject matter to be considered.
Although the Council is a single entity, it may be configured into different
councils that represent nine areas of interest:

+ general affairs and external relations;

* economic and financial affairs;

* justice and home affairs;

* employment, social policy, health, and consumer affairs;
* economic competitiveness;

* transport, telecommunications, and energy;




[image: image6.jpg]+ agriculture and fisheries;
+ environment; and
+ education, youth, and culture.

Most of the responsibilities of the Council relate to the community
domain, and include passage of EU laws jointly with the EU Parliament,
coordination of the broad economic policies of member states, conclusion
of international agreements, and approval of the EU budget jointly with the
EU Parliament. The responsibility to develop a common foreign and secu-
rity policy and to coordinate cooperation between the national courts and
police forces in criminal matters relates to areas in which member states
have not relinquished their national powers but are simply working to-
gether (the second and third pillars shown in box 4.2).

How the Council Operates

The presidency of the Council rotates every six months, with an individual
from a different EU country assuming the role for each period. Each EU
country has a permanent team headed by the country’s ambassador to the
EU. These permanent representatives meet weekly within the Permanent
Representative Committee known as COREPER and prepare the work of
the Council. (Up to four times a year the presidents and/or prime ministers
of all the member countries come together with the president of the EU
Commission and meet as the European Council.) Voting in the Council is
based on member countries’ populations, at present allocated as follows:

Germany, France, Italy, and the United Kingdom .............. 29 each
Spain and Poland ...cuciiinisismiiiineismass e serny e 27 each
Netherlands. o s ses s 5w v 5w s st gmns cowm s onmsm oo mmamn o s oamin + 13

Belgium, Czech Republic, Greece, Hungary, and Portugal ....... 12 each
Austriaand Sweden ......... .. i 10 each
Denmark, Ireland, Lithuania, Slovakia, and Finland ............ 7 each
Cyprus, Estonia, Latvia, Luxembourg, and Slovenia ............ 4 each
Malta ssemmersmmessmesssme st s s FEm s P e s s a5 s v e s s mwes o 3

In particularly sensitive areas, such as common foreign and security
policy, taxation, asylum and immigration policy, Council decisions must be
unanimous. On most issues, however, the Council makes its decision by
“qualified majority voting”—that is, a majority of member states approve, a
minimum of 232 votes is cast in favour, and the votes in favour represent at
least 62 percent of the EU population.

The European Commission
The term “European Commission” is used in two ways: (1) to describe its
commissioners and (2) to describe its structure.




Commissioners are appointed by their home countries—at present, one per country. The commission has two functions: first, to draft proposals for new European laws; and second, to function as the EU's executive arm.

How does the EU make decisions?

Generally, the European Commission proposes new legislation, and it is the Council and Parliament that pass the proposal. The three main procedures are co-decision, consultation, and assent.
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Co-decision is the procedure used to enact most new laws in the EU. During
this procedure, Parliament shares legislative power equally with the Council.
If the two institutions cannot agree to pass a proposed law, the law is placed
before a conciliation committee that is composed of an equal number of
Council and Parliament representatives. Once this committee has reached
agreement, the proposal is resubmitted to Parliament and Council.

Consultation

During the consultation process, Council consults with Parliament as well
as the European Economic and Social Committee and the Committee of
the Regions as to the merits of a Commission proposal. Parliament may
then approve the Commission proposal, reject it, or ask for amendments. If
Parliament requests amendments, the Commission will consider them and,
if the suggestions for amendment are accepted, the amended proposal is
considered by the Council, which either approves it or amends it further. If
Council wishes to amend the Commission’s amended proposal, it must do
so unanimously.

Assent

Assent is similar to consultation except that Parliament cannot amend the
proposal; it must either be accepted or rejected. Acceptance requires an
absolute majority of parliamentary votes cast. This procedure is reserved
for very important decisions.

It is recognized in the EU that these decision-making procedures require
simplification. The proposed constitution attempted to clarify and stream-
line these rules, as well as make the EU more open and democratic by
requiring EU ministers to hold their law-making sessions in public, provid-
ing citizens the right to submit petitions asking the Commission for specific
new laws, and giving national parliaments a greater role in monitoring
commission proposals. Whether these proposals will be saved after the 2005
defeat of the constitution remains to be seen.




Harmonization of law in the EU.

[image: image8.jpg]in either form or results. The Treaty of Rome gives the Council and the
European Commission power to make regulations, issue directives, take
decisions, and make recommendations or deliver opinions. The effect of
these actions may be explained as follows:

* A regulation is binding in its entirety and is directly applicable in all
member states. This is the method commonly used to regulate agricul-
ture and competition—see, for example, the recent Merger Regulation.

« A directive prescribes objectives and is binding on each member state
to which it is addressed, although the national authorities of the mem-
ber state are free to determine the form and method that will be used
to achieve the mandated result. Countries usually have three years to
implement a directive. Examples of directives include EU environ-
mental and product liability rules.

* A decision is binding on the member state, firm, or individual to whom
it is addressed. An example of this is the recent decision by the Euro-
pean Commission that Microsoft had violated EU competition law by
leveraging its near monopoly for PC operating systems.

A recommendation or an opinion is of persuasive value but has no
binding effect. An example of this action is the recent recommenda-
tion on sexual harassment.
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(European Court of Justice, 1972)

In this case, the ECJ considered allegations that there had been con-
certed practices in the dyestuffs industry. It was proved that 80 percent
of the dyestuffs market was supplied by 10 producers; that these firms
possessed differing cost structures; that there were a large number of
dyes produced by each firm; that while standard dyes could be replaced
by other products, this was not the case with specialist dyes; that the
market for specialist dyes tended to be oligopolistic; and that the Euro-
pean market in dyestuffs consisted of five separate national markets that
had different price levels.The court considered price increases in individual
country markets in 1964, 1965, and 1967 and found that the increases
were factually connected. It concluded that the increases revealed pro-
gressive cooperation between the dyestuffs firms, and that the dividing
up of the market into five national markets with different price levels and
structures made it improbable that a spontaneous and equal price in-
crease would occur in all the national markets. The court, therefore, con-
cluded that the uniform increase in those different markets could only be
explained by a common intention on the part of the dyestuffs firms to
adjust the level of prices and to avoid the risk of changing the conditions
of competition. The firms were found to be in violation of the provisions
of Article 81 (now 85) of the Treaty of Rome.




 European Legal Provisions Relevant to Canadian Business

Competition Law

It involves such sensitive areas as national regulatory goals, market power, and political strategy.

These basic provisions are found in Article 85 and 86 of the Treaty of Rome and cover anti-competitive agreements between firms,  abuse of dominant position, and company mergers.

Article 85 –concerted market behaviour

This provision prohibits concerted market practices which affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within the common market. Price fixing, limitations on production, market sharing, discrimination among parties, and tie-ins.

Article 85 

1. The following shall be prohibited as incompatible with the common market: all agreements between undertakings, decisions by associations of undertakings and concerted practices which may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within the common market, and in particular those which: 

a. directly or indirectly fix purchase or selling prices or any other trading conditions; 

b. limit or control production, markets, technical development, or investment; 

c. share markets or sources of supply; 

d. apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage; 

e. make the conclusion of contracts subject to acceptance by the other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts. 

[image: image10.jpg]BOX 4.5 SINGLE COUNTRY MARKET?

Consten & Grundig v. European Commission
(European Court of Justice, 1966)

The German company Grundig appointed the French company Consten
as its exclusive dealer for Grundig products in France, the Saar, and Corsica.
Consten undertook not to sell products that would compete with Grundig
products and not to export the Grundig products directly or indirectly to
any other countries. Grundig had appointed dealers in other European
countries and had imposed similar restrictions on them. Another French
company, UNEF, bought Grundig products from a German dealer and
sold them in France at cheaper prices than Consten had set. Consten
sued UNEF in France and the case was referred to the European Court of
Justice.

The court was asked whether a manufacturer can restrict imports and
exports of its products within the common market by imposing territo-
rial prohibitions and limitations in its dealers.

The court held that such restrictions are a violation of Article 81 of the
Treaty of Rome and that artificial national divisions of the common mar-
ket are prohibited.The court concluded that parallel imports are valuable
because they reduce national price differences.




Preservation of the single European 

One of the major goals of Article 85 is to preserve the single European market and to prevent its fragmentation into single country markets.
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Canadian Woodpulp Producers (Decisions of the European
Commission and the European Court of Justice, 1985)

Three trade associations located in Canada, the United States, Sweden,
Finland, Norway, Portugal, and Spain agreed on prices for the upcoming
quarter either through regular exchanges of price proposals by telex or
telephone or in meetings. Members of the associations quoted prices for




Extraterritorial Application of EU competition law

The EU asserts a right to enforce its competition policy beyond its own borders. 

[image: image12.jpg]woodpulp in United States dollars. They banned resale by the EEC purchas-
ers within the EEC and banned the export of the woodpulp from the EEC.
The European Commission was asked several questions:

1. Has there been a violation of Article 85(1)? Is there evidence
a. ofan agreement or concerted practice between an association of
undertakings?
b. that competition in the EEC may be prevented, restricted, or dis-
torted as a result?
¢. that trade between the member states of the EEC is affected?
2. Does the EEC have jurisdiction over these associations, which are not
domiciled in the EEC?

The Commission had little difficulty in determining that the agree-
ments and concerted practices of the producers and their associations
prevented, restricted, or distorted competition in the EEC,and it threat-
ened to levy an immediate fine on each producer totalling 10 percent
of the world turnover of the producer or 1,000,000 European currency
units (ecus), whichever was greater. Although none of the woodpulp
producers was located in the EEC, the threat of such a large fine was
sufficient to persuade them to agree that future quotes, sales, and in-
voices for 50 percent of their woodpulp would be in the local currency
of the buyer. The Commission believed that this would make future
concerted practices more difficult.

The Commission’s decision was appealed to the European Court of
Justice where it was upheld.



[image: image13.jpg]BOX 4.7 ABUSE OF MARKET POWER:
CONTINENTAL CAN CASE

(European Court of Justice, 1973)

Continental Can (CC) was a US manufacturer of metal packaging that
had a presence in Europe through a German firm, SLW, that it acquired in
1969. In 1970, CC attempted to acquire a controlling interest in a Dutch
company, TDV. The European Commission found that CC had a dominant
position in Europe for certain types of packaging and that there had
been an abuse of that position by the purchase of TDV. CC argued before
the European Court of Justice that there had been no abuse.

The issue before the court was whether the structure of the firm itself
was enough to create an abuse under Article 82 (now 86).The court held
that the acquisition was a violation of Article 82 (86) because it placed
the competitive market structure in jeopardy and that there was no need
for any real causal link between the dominance and a forbidden action.
The fact that the merger was a threat to competitors was enough to
bring it within the prohibition of the article.





Control of Market Power. Article 86

Article 86 addresses the behaviour of a single, dominant firm that abuses its market power. The provision does not prohibit market power or monopoly in itself; it prohibits the abuse of market power.

[image: image14.jpg]BOX 4.8 ABUSE OF MARKET POWER: THE MICROSOFT CASE
(European Commission, 2004-6)

The European Commission was asked to investigate whether Microsoft
has used its dominant position with Windows OS to limit competition from
rival makers of server software used to run printers, password sign-ins,
and file access for small work groups. In 2004, the Commission concluded
after a five-year investigation that Microsoft had violated Article 82 by
leveraging its near monopoly in the market for computer operating sys-
tems into the markets for work group server operating systems and for
media players. The Commission found that Microsoft had abused its mar-
ket power by deliberately restricting operability between Windows PCs
and non-Microsoft work group servers, and by tying its Windows Media
Player to the Windows operating system. This enabled Microsoft to ac-
quire a dominant position in the market for work group server operating
systems and threatened competition in that market. The Commission
ruled that Microsoft could retain the right to offer a version of its Win-
dows operating system duet with the Windows Media Player, but had to
refrain from using any commercial, technological, or contractual terms that
would have the effect of rendering the unbundled version of Windows
less attractive or less satisfactory in terms of performance. In particular,
PC manufacturers were not to be given a discount conditional on their
buying Windows together with the Windows Media Player. The Commis-
sion ordered Microsoft to disclose to its competitors the interfaces re-
quired for the competitors’ products to be able to interface with the
Microsoft Windows operating system.The Commission stated that “domi-
nant companies have a special responsibility to ensure that the way they
do business does not prevent competition on the merits and does not
harm consumers and innovation. ... This decision restores the conditions
for fair competition in the markets concerned and established clear prin-
ciples for the future conduct of a company with such a strong dominant
position.” Microsoft has made some changes but not enough to satisfy
the Commission and the case has not been fully resolved at the time of
writing.





Review questions

1. What is the difference between a free trade area and a customs union? Why do both appear to derogate from MFN principle?Why are they tolerated and approved by the WTO?

2. Name the major institutions of the EU, and briefly describe their composition and function?

3. What are the three main prohibitions provided by EU competition law and where is the law relating to these found?

4. What is the significance of the Grundig case and what does it remind us about EU competition law?

Cases

1) 

What are the legal consequences of payments made under a rule of national law which is invalid as it is against European law? 

3.d.1 San Giorgio (1983)

The first leading case in this area is Amministrazione delle Finanze dello Stato v. SpA San Giorgio.(109) San Giorgio was required to pay health inspection charges which were levied contrary to Community law when it imported dairy products from other Member States. It then reclaimed the charges paid. The Court, referring also to earlier case law, ruled that when, contrary to the EC Treaty, charges having an equivalent effect to customs duties are levied or internal taxes are discriminatorily applied, repayment of these charges or taxes is a direct consequence of this prohibition. Although repayment will have to take place in accordance with the conditions as to both substance and form as laid down in the laws of the Member States, the conditions may not be less favourable than those relating to repayment of domestic charges and they must not make repayment virtually impossible either. Even if reimbursement of all or a substantial number of unduly paid taxes would not be allowed in a particular Member State, still the citizen is entitled to repayment of charges and taxes not levied in conformity with Community law. As such, this is a clear expression of the right of European citizens to judicial protection when their rights, given to them by the European treaties, have been violated. In the words of the Court, this is a 'consequence of, and an adjunct to, the rights conferred on individuals by the Community provisions prohibiting charges having an effect equivalent to customs duties or, as the case may be, the discriminatory application of internal taxes'.(110) But this is the public law side of the coin. The private law side is that the Member State which levied the charge or imposed the tax, received money without legal ground. In other words, the Member State would be unjustifiedly enriched. Also for this reason, the citizen is given the right to repayment. This private law side of the decision becomes even clearer when one reads the other considerations of the Court in this case. The Court states that repayment of charges or taxes does not violate citizens' rights if repayment were to lead to unjustified enrichment of the citizen. This could happen in situations where the charge or tax has been incorporated in the price and is passed on to other persons (e.g. consumers), as long as this is what actually happened. The burden of proof as laid down in the laws of the Member States may, however, not have the effect of 'making it virtually impossible or extremely difficult'(111) to reclaim the charges. As a consequence, the burden of proof in regard to the passing of the charges and duties to other persons must not fall on the citizen reclaiming money and the evidence which the citizen must put forward may not be limited to, e.g., documentary evidence.

The end result of this line of reasoning is that taxpayers can reclaim money paid, that the burden of proof is on the state which imposed the duties, charges or taxes, but if the state can prove that the duties were passed on to other persons, the citizen loses his claim - otherwise this citizen would be unjustifiedly enriched. The idea behind this reasoning is that in such a situation others might be able to reclaim the duties, but also that in case others cannot reclaim either, on balance it is fairer that the state keeps the proceeds of such duties than a citizen.

2)

1.2 V.GB26

49. In a judgement of 14 May 1997, the Court of First Instance considered a set of agreements

between five Dutch wholesalers and VBA, a co-operative. Under the terms of these so-called Cultra

agreements, the wholesalers undertook to purchase flowers exclusively from VBA’s members, for

subsequent resale to retailers. Assessing whether the agreements complied with Article 85.1 of the Treaty

of Rome, the Court held that the obligation of exclusivity concerned only five wholesalers and was not

binding on Dutch retailers and that hence the theory of cumulative effect did not apply. Consequently, it

concluded that the exclusivity obligation did not contribute significantly to any compartmentalisation of

the Dutch market.

3)

a) Case of Walrave v UCI (ECJ, 12.12.74, case no. C-36/74)

Free movement of workers within the common market; discrimination based on

nationality within the common market; application of these principles to the practice of

sport in certain circumstances; applicability of such principles to sports association

regulations

The Facts:

Two Dutch nationals, Mr Walrave and Mr Koch, who regularly participated as

pacemakers in medium-distance cycle races known as "Stayers", regarded a provision of

the International Cycling Union (UCI) regulations, according to which a pacemaker

should be of the same nationality as his rider, to be discriminatory.

In this particular sport, each cyclist follows his pacemaker, who rides a motorbike.

Walrave and Koch brought an action against the UCI and the Dutch and Spanish cycling

federations. The federations appealed to the Utrecht District Court (Netherlands). In a

ruling of 15 May 1974, the Court in turn referred the case to the European Court of

Justice (ECJ) under Article 177 of the EEC Treaty, submitting a number of preliminary

questions concerning the interpretation of Articles 7.1, 48 and 59.1 of the EEC Treaty

and Council Regulation No.1612/68 of 15 October 1968 on freedom of movement for

workers within the Community.

Questions for a preliminary ruling:

The basic question concerned whether the aforementioned texts should be interpreted as

being incompatible with the UCI regulation relating to medium-distance world cycling

championships behind motorcycles, according to which "the pacemaker must be of the

same nationality as his rider".

The Law:

1. The ECJ began by examining whether Community law could apply to sport. It

explained that the practice of sport was only subject to Community law insofar as it

constituted an economic activity. To this effect, it gave the following reasons:

- having regard to the objectives of the Community, the practice of sport was only

subject to Community law insofar as it constituted an economic activity within the

meaning of Article 2 of the Treaty;

Elr, Recueil JP 01.02 6

- the prohibition of discrimination based on nationality, set out in Articles 7, 48 and 59

of the EEC Treaty, did not affect the composition of sports teams, in particular

national teams, the formation of which was a question of purely sporting interest and

as such had nothing to do with economic activity.

2. The ECJ then explained that Community law, in this case the prohibition of

discrimination based on nationality, applied not only to public authorities, but also to the

rules of private sports associations. This principle applied to Articles 48 (workers) and 59

(services) of the Treaty:

- prohibition of discrimination based on nationality not only applied to the action of

public authorities, but extended likewise to rules of any other nature aimed at

regulating in a collective manner gainful employment and the provision of services.

3. The ECJ also explained that the rule on non-discrimination applied to all legal

relationships which could be located within the territory of the community.

�	A tie-in is an authorized product based on a media property a company is releasing, such as a � HYPERLINK "http://en.wikipedia.org/wiki/Film"��movie� or � HYPERLINK "http://en.wikipedia.org/wiki/Video"��video�/� HYPERLINK "http://en.wikipedia.org/wiki/DVD"��DVD�, � HYPERLINK "http://en.wikipedia.org/wiki/Computer_game"��computer game�, � HYPERLINK "http://en.wikipedia.org/wiki/Video_game"��video game�, � HYPERLINK "http://en.wikipedia.org/wiki/Television_program"��television program�/� HYPERLINK "http://en.wikipedia.org/wiki/Television_series"��television series�, � HYPERLINK "http://en.wikipedia.org/wiki/Board_game"��board game�, � HYPERLINK "http://en.wikipedia.org/wiki/Web_site"��web site�, � HYPERLINK "http://en.wikipedia.org/wiki/Role-playing_game"��role-playing game� or � HYPERLINK "http://en.wikipedia.org/wiki/Literary_property"��literary property�. Tie-ins are used primarily to generate additional income from that property and promote its visibility. 
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