The sale of goods and consumer protection law

[image: image1.jpg]LEARNING OBJECTIVES
After reading this chapter, you should be able to:

® Explain the effect of the Sale of ® |dentify anti-competitive trade

Goods Act on conditions and
warranties, passage of title, and
remedies for breach of contracts.

Comment on the effects of
e-commerce on recent legal
developments.

Understand consumers’ rights
under the Consumer Protection Act,
2002 to truthful and timely
information about products and
services.

Describe unfair practices under
the Consumer Protection Act, 2002
and comment on the penalties
imposed on businesses that
engage in them.

practices and misleading marketing
techniques that are prohibited by
the federal Competition Act.

Describe the roles played by the
Food and Drugs Act and the
Consumer Packaging and Labelling
Act in protecting the safety of
consumers.

Explain the effect of the Personal
Information Protection and Electronic
Documents Act on a business’s
responsibility to treat consumers’
personal information confidentially.





1.0 What are sale of goods and consumer protection laws?

Sale of goods laws governs the buying and selling of tangible objects and products.  It is chiefly statutory
. 

Consumer protection law is much broader in scope than sale of goods law.

It applies to services as well as to goods, and it also affects areas such as consumer safety, information, and privacy.

Consumer protection law is contained in various statutes and regulations passed by the provinces as well as the federal government.

Caveat emptor (let the buyer beware) is a famous phrase that was the rule of the marketplace for thousands of years. When a person bought something, it was up to the buyer to ensure that the goods were of good quality and suitable for the purpose for which they were intended. If they were not, it was the buyer who suffered the loss.

In the last decades, consumers demanded and obtained from governments many new rights. While not entirely eliminating the old rule, this movement has placed at least some of the burden on the shoulders of merchants and manufacturers to ensure that their goods will perform as they are supposed t0—caveat venditor.

In Québec these rights are protected by Consumer the Protection Act.

Also, the federal government has enacted a great deal of legislation to protect the rights and safety of consumers.

· The Competition Act restricts, monitors, and penalizes anti-competitive business tactics and dishonest marketing.

· The Food and Drugs Act and the Consumer Packaging and Labelling Act protects the safety of consumers.

· The Personal Information Protection and Electronic Documentation Act protects personal and sensitive information about consumers.

Various provinces have now enacted an Electronic Commerce Act.

Consider the following examples:

· You sell fish, which you buy from a wholesaler, to the public at a stand in a market. You offer friendly service, have low prices, and advertise widely, so you have many customers. Lately, you have had trouble getting non-farmed trout. You suspect that your competitors, through the wholesaler, may be trying to squeeze you out of business because you pose a competitive threat. Where do you turn for help?

· You want to run a business through a website on the Internet selling cookbooks to consumers. You have heard that you must take particular care in providing you customers with information about your products as well as your business. Where do you look for guidance?

· The company you work for is about to market a revolutionary anti-balding cream. You cousin, an actor and minor celebrity , has agreed to help with the advertising campaign. Although your cousin has never tried the cream, he is willing to go on television and tell the public how effective it is. What should your marketing department do?

2.0 The importance of Sale of Goods and Consumer Protection Law for business people

[image: image2.jpg]* Sale of goods law can assist commercial parties in negotiating deals and resolving
disputes. Contractual terms that the Sale of Goods Act implies into contracts
concerning the quality of goods and the passage of ownership responsibilities
provide a background against which parties can negotiate commercial sales.
These statutory terms are imposed by law, only in contracts involving con-
sumers. Businesses entering contracts with other businesses can choose to
waive these terms; however, the terms can provide a default solution for
parties who are otherwise unable to reach an agreement.

* Laws governing competition in the marketplace leave room for innovation and
initiative by new businesses. Competition laws, which protect consumers by
eliminating business practices that are designed to restrict trade, also protect
young businesses by allowing them to compete for their share of a market
that is free of monopoly. By knowing the laws that govern fair competition,
you can bring businesses that compete unfairly to the attention of the appro-
priate authorities, and thus create room for your own growing enterprise.

* By conforming to laws that protect consumers, you contribute to the health of
your business. Laws that enforce fair and open dealings, require services to
match promises, and protect vulnerable people from exploitation are codifi-
cations of good business practice and attract a loyal customer base.

* By conforming to laws that protect consumer health and safety, you promote
your business’s reputation as a good citizen. Clean water and safe food, safe
drugs and other chemical products properly labelled—all contribute to your
positive reputation.




2.1 The Sale of Goods Act

It is important to remember that a contract for the sale of goods remains a contract, and therefore all the ordinary rules of contract law apply, except where they are modified by the Sale of Goods Act.

The Act defines a contract of sale of goods as a contract whereby the seller transfers or agrees to transfer the property in the goods to the buyer for a money consideration, called the price.

The goods either may exist in the present, such as merchandise on a store shelf, or my be expected to exist in the future, such as merchandise that is currently being manufactured for future sale.

The Act applies automatically to all sales of goods involving consumers. It also applies to sales between business unless the parties to the contract specifically exclude the Act. Any contract that attempts to exclude the operation of the Act must do so clearly, as we will see in a moment.

2.2 Conditions and warranties

The conditions and warranties that the Sale of Goods Act implies into contracts significantly soften the harsh doctrine of caveat emptor
.

These conditions and warranties are contractual terms specifically designed to keep commercial dealings fair and honest.

A condition is a major contractual term; a warranty is a minor contractual term.

The distinction between implied conditions and implied warranties is the same as the distinction between express conditions and express warranties(those written into the contract by the parties)--the breach of a condition brings the contract to an end, and the breach of a warranty does not. 

A seller's breach of an implied condition allows the buyer to reject the goods and ignore all further contractual obligations.

Case in point

[image: image3.jpg]When Contracting Out of the Sale of Goods
Act, Make Your Intentions Clear

Gregorio v. Intrans-Corp., 1994 CanLIl 2241 (ONCA)

Facts

The purchaser bought a truck from a dealer for $100,000. From the time he bought
it until he sold it seven years later, the truck had serious problems with excessive
vibration and misalignment of the frame. The problems forced the purchaser to
repeatedly spend money on repairs and to lose trucking income when the truck
was in the shop.

The trial judge found that the truck’s performance fell short of the purchaser’s
reasonable expectations and imposed liability on the dealer under the Sale of
Goods Act.

The dealer argued that it was not responsible for economic loss (lost trucking
income), because there was a clause in the written warranty, signed by the pur-
chaser, waiving responsibility for this type of loss. However, the dealer did not bring
this clause to the purchaser’s attention until after the contract was made.

Result

The Ontario Court of Appeal upheld the trial judge’s decision. The dealer could
not rely on the waiver clause. The court agreed with earlier case law that stated that
a seller cannot rely on a waiver clause unless the seller makes reasonable efforts to
bring the clause to the attention of the buyer before or at the time of the making
of the contract. The dealer did nothing to bring the clause to the purchaser’s atten-
tion until four days after he picked up the truck and five days after he signed the
contract. The dealer was liable for the purchaser’s economic loss.

Business Lesson

If you are a seller who wants to contract out of the Sale of Goods Act, do so explic-
itly and clearly, bringing all waivers to the buyer’s attention before the contract is
signed and performed.





2.3 Implied conditions

Here are the major conditions implied:

· the seller has the right to sell the goods

· any goods sold by description will match the description by which they are sold.

· The goods are fit for the purpose for which the buyer purchases them if the seller is aware of the buyer's purpose.

· Any goods sold by description are of merchantable quality.

· Any goods sold by sample will match the sample by which they are sold.

2.3.1 Right to sell

The goods must be owned by the seller or will be owned by the seller at a future time. Should the goods turn out to be stolen, the seller has no right to sell them and would therefore be in breach of this implied condition.

2.3.2 Sale by description

A buyer who orders goods from a catalogue is entitled to receive the same goods that he ordered, not others of similar quality.

2.3.3 Fitness for purpose

This principle requires that if a buyer makes her purpose in buying certain goods known to the seller—either expressly or by implication---and shows that she is relying on the seller's skill or judment, the goods must be reasonably fit for the buyer's purpose.

For example, if a customer asks a retailer to recommend a good umbrella, she is relying on the retailer's knowledge to acquire a reliable device to shield her from the rain. If the retailer sells her a parasol, which is good for shading her from the sun but collapses in the rain, the retailer has breached the implied condition of fitness for purpose.

2.3.4 Merchantable Quality

the Act requires goods sold by description to be of reasonable quality (merchantable quality), taking into account their price.

For example, if a customer relies on a grocer's sign that says ''farm-fresh milk,'' pays a premium price, and later discovers that the milk is sour, the grocer has breached the implied condition of merchantable quality.

2.3.5 Sale by sample

Goods sold by sample must match the sample.

For example, a buyer may come to a seller's studio and order a jacket ''just like the one on display.'' 

to comply with the requirements the jacket delivered to the buyer must match the sample that the seller showed him.

A buyer must be allowed a reasonable opportunity to compare any delivered goods with the sample that prompted the sale.

Again. The sellers bears no liability for reasonably discoverable defects, such as seams that are carelessly finished, if the buyer accepts the goods after inspecting them.

2.4 Implied warranties

There are only two implied warranties:

1. that the buyer will enjoy quiet possession of the goods, and

2. that the goods are free of encumbrances.

2.4.1 Quiet possession of goods

This means that a buyer is entitled to use the goods she has bought without interference from third parties who might claim an interest in them.

2.4.2 Goods free of encumbrances

There is an implied warranty that the goods are sold free of ''any charge or encumbrance in favour of any third party, not declared or know to the buyer before or at the time when the contract is made.''

If , for example, a buyer purchases a tractor from a seller who fails to inform that the tractor is subject to a lien, the seller is in breach of the implied warranty that the tractor is free of encumbrances.

[image: image4.jpg]Furniture and rugs are among the commodities often sold on approval. When a
seller delivers goods to a buyer on approval, property passes to the buyer

+ when the buyer signifies approval or acceptance, or otherwise adopts the
transaction (for example, the buyer tells the seller she is keeping the carpet);

+ when the time fixed for return of the goods passes and the buyer keeps the
goods, without giving notice of rejection (for example, the sales contract calls
for an approval term of 30 days, and this time passes without comment from
the buyer); or

+ when a reasonable time for the return of the goods passes, the contract con-
tains no fixed time for returning the goods, and the buyer keeps the goods,
without giving notice of rejection (for example, the sales contract contains
no specified term for approval, but a reasonable 30-day term lapses without
comment from the buyer).

If a buyer purchases a carpet for her office, for example, and takes it with her
“on approval,” title passes to the buyer in any of the following circumstances:

+ she tells the seller she is keeping the carpet;

+ the sales contract calls for an approval term of, say, 30 days, and this time
passes without comment from the buyer; or

+ the sales contract contains no specified term for approval, but a reasonable
30-day term lapses without comment from the buyer.
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KCN sells play equipment prepackaged through the Internet. There is a three-
dimensional photographic representation of the equipment that potential
consumers can manipulate.\}Furthermore, KCN has introduced an online “let
us help you find equipment that meets your needs” service, Prospective pur-
chasers describe their needs, and a salesperson for KCN identifies the equip-

ment that best meets those needs.)’

The customer e-mail service has received two complaints. Customer Kathy,
who ordered a climbing frame exactly as presented in the graphic on the Web
page, received one that had some significant differences 5} Customer Kurt,
relying on the online advisor, was expecting a play set suitable for eight- to
ten-year-olds. Instead, he received a set that could be used only by children
under five. |

In both cases, KCN will have violated a condition implied by the Sale of Goods
Act. In Kathy’s case, the goods do not meet the description, In Kurt’s case, they
are not suitable for the purpose described and he relied on the advice of a
KCN employee.

EXAMPLE 2

Customer Kadish bought a top-of-the-line KCN play set described as “the
very best money can buy.” Within two years it began to deteriorate signifi-
cantly, to the point that there are now genuine safety concerns. ||

There is likely a violation of the condition that the goods will be of mer-
chantable quality, since it is reasonable to expect that high-priced goods of
this type should last for more than two years under normal conditions of use.




3.0 Transferring the rights and responsibilities of ownership

Anyone who has title to property—such as cars, desks, an computers—has ownership rights in that property.

Ownership rights allow a business to sell, lease, give, possess, or dispose of its property in any manner authorized by law.

A contract of sale is an agreement to transfer these ownership.

Why is it important to pinpoint the moment when title to goods passes from a seller to a buyer? 

Transfer of title determines transfer of risk and responsibility for loss.

Thus, if the risk of loss in a sale of lumber has passed to a buyer, the buyer bears responsibility for the loss that occurs when the warehouse in which the lumber is stored burns down. If risk has not yet passed to the buyer the seller bears the responsibility for the loss.

If the goods are insured, transfer of title—and therefore of risk—determines whether the buyer's or the seller's insurance will pay for the goods.

Five rules to determine when the title of goods ^passes from seller to buyer:

3.1 Transfer of specific goods in deliverable state

Specific goods are goods that are identified and agreed upon at the time the contract is made.

A deliverable state is a state in which the goods are ready to go. Nothing further needs to be done, there is no need for finishing, weighing, or packaging.

When there is an unconditional sale of specific goods in a deliverable state, title passes to the buyer when the contract is made. 

It is irrelevant whether the time of payment or the time of delivery is postponed.

Therefore, if a consumer inspects and agrees to buy your entire stock of spotted velour upholstery, and you immediately move the upholstery to the loading docks for shipping, title passes to the consumer as soon as the contract is concluded.

3.2 Goods must be put in deliverable state

When a contract for sale of specific goods requires the seller to do something to the goods to put them in a deliverable state, (paint them, add options to them, or package them) title does not pass until that thing is done and the buyer receives notice that it has been done.

Therefore, if a consumer agrees to buy a cabinet once it is varnished, title passes as soon as as the cabinet is varnished and the consumer has been notified that the cabinet is varnished.

3.3 Seller must do something to ascertain price

When a contract for the sale of specific goods in a deliverable state requires a seller to weigh, measure, test, or perform another act to ascertain the price of the goods, title does not pass until the act is performed and the buyer has received notice that it has been performed.

For example, if a business person agrees to buy all the whole wheat flour in a warehouse after the seller weighs it to determine the price and tests it for purity, title to the flour passes only after the seller has weighed and tested it and the business person has been notified that these acts have been completed.

3.4 Goods on approval
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Grabka v. Regina Motor Products (1970) Ltd., [1997]
S.J. No. 770 (Prov. Ct.), online: QL (SJ)

The Business Context: Those engaged in selling goods
secondhand have unique problems in terms of disclosing
quality and durability of goods. Where do the seller’s
responsibilities for disclosure end and the purchaser’s
responsibilities for discovery begin?

Factual Background: Grabka bought an 11-year-old car
“wholesale” and “as is.” He had ample opportunity to
inspect it. Within a short time, there were problems with
the car that required costly repairs.

The Legal Issue: In the context of the Saskatchewan
Consumer Protection Act, and in the context of second-

hand cars sold “as-is,” how far do the seller’s obligations
related to “acceptable quality” and “durability” extend?

Resolution: The court held that the obligations of the
seller should be determined by the factual context. Here,
it was relevant that the purchaser knew the vehicle was 11
years old with over 170 000 kilometres on the odometer
(the expert testimony was that automatic transmissions

in cars of this type and year commonly wear out around
that time or even earlier); that the vehicle had the appear-
ance of not being well maintained; that it was only
recently received by the seller as a trade-in; and that it
was being “wholesaled” to the buyer, suggesting that this
was a discount price. Furthermore, it was important to
the court that the purchaser had ample opportunity to
examine the vehicle prior to purchase and have it profes-
sionally examined. For these reasons, it was found not
only that the vehicle was of acceptable quality as defined
by the legislation, but also that the period of durability
for which the purchaser was entitled to expect a warranty
to cover his vehicle was something less than the relevant
period in this case (3800 kilometres).

Buyers acquiring high kilometrage older model
vehicles for modest prices are engaged in a some-
what risky activity. It is to be expected that such
vehicles will at any time require major and costly
repairs. Such buyers must expect that the risk for
such repairs will remain with retail sellers under
those circumstances for a short period of time only.

Critical Analysis: Did the court strike a fair balance
between the rights of the dealer and the purchaser in this
case?




3.5 Unascertained goods

Unascertained goods are goods that are not yet set aside and identifiable as the subject of the contract at the time the contract is made.

For example, a warehouse may be full of sugar in 50-kilogram sacks. The sugar is unascertained until the seller sets aside the sugar for delivery to the buyer by, for example, putting it in a separate part of the warehouse for later delivery. 

Future goods are goods that are not yet made by a factory or a craftsperson, such as custom-made shoes or clothing.

In the case of unascertained or future goods, title to the goods passes to the buyer once the goods are unconditionally acquired in a deliverable state—either by the seller with the acceptance of the bjuyer, or by the buyer with the acceptance of the seller.
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Lighting Beautiful has the best-selling Christmas lights of the season, and

supplies are short. In order to guarantee supplies, ABC Discounter goes to

Lighting’s warehouse, orders, and pays on the spot for all the remaining lights.

The lights are immediately set aside in the loading dock for pickup the next
day.|There is a major fire at the warehouse that night, and all the supplies are

destroyed. Whose lights were they: Lighting’s or ABC’s? In other words, had

ABC acquired title to these lights?'

The destroyed goods belonged to ABC. Title shifted when the contract was
made, since the goods were ready for delivery at that time.|

EXAMPLE 2

XYZ Discounter places an order for standard Christmas lights at the spring
trade show in Toronto. The sale specifies that Lighting will pack the lights in
boxes carrying the XYZ name and logo.

In this case, XYZ does not become owner of (acquire title to) these goods
until Lighting has notified it that the goods have been packed in the appro-
priate boxes. If the warehouse burns either before XYZ is told the goods are
ready or before the goods are packed in the XYZ boxes, Lighting remains
owner of the hghts and incurs the loss. Title does not change until the goods
have been put in a\deliverable state and XYZ has been notified.
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Lighting buys Christmas lights offshore. Since quality is important, the con-
tract specifies that each string must be tested to ensure that it works before
shipping. The contract is signed; the lights have already been manufactured
but have not been tested. This particular item becomes the hot item for this
year’s Christmas season, and at this point the manufacturer sells and delivers
the same lights elsewhere. It advises Lighting that it is unlikely it will be able
to meet the order before a certain date.

Who owned the goods the manufacturer sold? Until the goods have been
tested, title has not passed. There is an act or event that must take place as a
condition of the agreement for sale, and until that act or event has taken place,
Lighting does not acquire title.

EXAMPLE 4

Lighting has a standing contract with ABC Discounter that it will ship out
seasonal lights at set times and in set amounts to the ABC warehouse, and
that ABC can return these goods should it determine they are not required.
Lighting ships out 50 cases of lights to the ABC Discounter’s warehouse as per
this agreement/ After three weeks, there is severe water damage in the ABC
warehouse and the lights in storage are destroyed\ABC now argues that the
lights were owned by Lighting, as it intended to return them

Where goods are for “sale or return,” title changes when there is some indica-
tion from ABC that it has accepted the order,If there is no specified time in
which this should occur, it should be within a reasonable time.\l“aWhat is a rea-
sonable time will depend on the circumstances and prior practices between
Lighting and ABC, If ABC had always returned goods within two to three
days of delivery in the past and this was typical of the trade, acceptance has
likely occurredg/fand ABC will have title.}nlf, on the other hand, ABC informed
Lighting of acceptance anytime between two and six weeks after delivery, title

may still lie with Lighting: |

EXAMPLE 5

XYZ places an order with Lighting for 50 cases of standard outdoor lights.
The operator of the forklift truck in the Lighting warehouse accidentally
drops some lights that could have been sent to XYZ. Who has title to these
lights?

Since the order is generic or unascertained (there is no way of knowing which
lights in the warehouse will be used to fill XYZ’s order), title changes when the
goods are unconditionally appropriated to the contmct\ Here, title has not
shifted, as lights for XYZ are still mixed in with general inventory. If, however,
the forklift had dropped XYZ’s order as it was loading it onto the truck or the
truck was involved in an accident en route to XYZ and the order destroyed,
XYZ would have title and incur the risk.




4.0 Consumer protection

A consumer is a person acting for personal, family or household purposes and does not include a person who is acting for business purposes.

4.1 Clarity

Consumer protection acts stresses the principle that clarity is essential in all your dealings with consumers.

When required by the act to disclose or deliver information to consumers, you must present this information in a form that is ''clear, comprehensible and prominent.''

Any ambiguous contractual information or provisions drafted by a business are to be ''interpreted to the benefit of the consumer.''

4.1.2 Consumer rights and warranties

A merchant selling or leasing goods or services must provide a minimum warranty (guarantee) to the consumer.

The merchant must guarantee that the consumer will be the owner of the goods purchased, and that no one will claim a better right than the consumer to own the goods.

The guarantee also provides that the goods will be fit to be used as intended, and that they will stand up to this use for a reasonable period of time.

Advertisements for products or services are binding on the merchants, and their merchandise must live up to these ads.

4.1.3 unfair practices

there are three types of unfair practices

1. making false, misleading, or deceptive representations;

2. making unconscionable representations, and

3. pressuring consumers into renegotiating the terms of a transaction by holding on to their goods.

4.1.3.1 False, misleading, or deceptive representations

Consumer protection acts prohibits business from making a variety of dishonest representations to consumers, among which are the following:

[image: image9.jpg]that the goods or services have sponsorship, approval, performance charac-
teristics, accessories, uses, ingredients, benefits, or qualities they do not have;
that the goods or services are of a particular standard, quality, grade, style, or
model, if they are not;

that the goods are new, or unused, if they are not (this excludes the reason-
able use of goods to test or prepare them for delivery);



[image: image10.jpg]that the goods or services are available for a reason that does not exist;

that the goods or services are available or can be delivered or performed
when the person making the representation knows or ought to know they are
not available or cannot be delivered or performed;

that a service, part, replacement, or repair is needed or advisable, if it is not;
that a specific price advantage exists, if it does not;

that uses exaggeration, innuendo, or ambiguity about a material fact, or that
fails to state a material fact if the use or failure deceives or tends to deceive;
that misrepresents the purpose of any charge or proposed charge; and

that misrepresents or exaggerates the benefits that are likely to flow to a con-
sumer if the consumer helps a person obtain new or potential customers.




the list is comprehensive and clearly intended to promote honest dealings by prohibiting any form of dishonest communication by business people with consumers.

Case 

[image: image11.jpg]Sell Only Safe Products and Correct All
Product Deficiencies Quickly

Prebushewski v. Dodge City Auto (1984) Ltd., 2005 SCC 28 (CanLlII)

Facts

The consumer bought a brand new Dodge Ram half-ton truck from a dealership.
She and her husband drove the truck without incident for 16 months until, one day,
the husband’s employer noticed a fire outside the office. The husband ran outside
to discover the truck in flames. It was completely destroyed.

Both the dealer and the manufacturer denied liability, referring the consumer
and her husband to their insurer. After some investigation, it was determined that
the fire was caused by a defect in the daytime running light system. A representative
of the manufacturer eventually testified that the manufacturer had known of this
defect for several years without issuing a recall.

The trial court found a breach of a statutory warranty under the Saskatchewan
Consumer Protection Act. In addition to ordering regular damages of about $40,000,
the trial judge ordered exemplary (punitive) damages of $25,000 against the
manufacturer and dealer. The manufacturer and dealer appealed to the Court of
Appeal and were successful in having the exemplary damage award struck out. The
consumer appealed to the Supreme Court of Canada.

Result

The Supreme Court of Canada restored the order of exemplary damages, finding
that the consumer protection legislation had increased the accessibility of exemplary
damages (under the common law, it is very difficult to win damages of this kind).
(The Ontario Consumer Protection Act, 2002 also permits awards of exemplary dam-
ages under section 18(11).)

Business Lesson

If you sell consumer products and are aware of any serious defects, you may find
yourself liable for punitive damages—on top of regular damages—if you do not
act quickly to resolve problems with the products. Denying responsibility for
known problems makes matters worse.




4.1.3.2 Unconscionable representations

Example of unconscionable conduct are clearly those that shock the moral sense of the average person.

If a person who makes a representation knows or ought to know that any of the following situations is true, the representation is unconscionable:

[image: image12.jpg]that the consumer is not reasonably able to protect his or her interests because
of disability, ignorance, illiteracy, or inability to understand the language of
an agreement;

that the price grossly exceeds the price at which similar goods or services are
readily available;

that the consumer is unable to receive a substantial benefit from the subject
matter of the representation;

that there is no reasonable probability that the consumer will be able to pay
for the goods or services in full;

that the consumer transaction is excessively one-sided in favour of someone
other than the consumer;

that the terms of the consumer transaction are so adverse to the consumer as
to be inequitable;

that a statement of opinion is misleading and the consumer is likely to rely
on it to his or her detriment; or

that the consumer is being subjected to undue pressure to enter into a con-
sumer transaction.




Case

[image: image13.jpg]Facts
A person ran a money-lending business whose clientele was primarily women from
the Philippines who were employed in British Columbia as domestic workers.

When a client fell behind on loan payments, the lender sued her and her co-
signers for the outstanding money. The client filed a counterclaim (a defendant’s
claim against a plaintiff), alleging that the lender was charging a criminal or un-
conscionable rate of interest.

The lender charged a high rate of interest (24 percent annually to start) that
increased if the borrower defaulted. In addition, he charged fees for missed pay-
ments, delayed payments, and NSF cheques. He extended loans to borrowers who
had defaulted or paid late in the past, and the client was one of these customers.
The lender also extended new loans instead of consolidating loans to existing cus-
tomers, so that a customer who was in default would find herself paying multiple
sets of late payment/missed payment/NSF fees. The court found that the effect of
these business practices was that the client was actually paying an interest rate
of 63 percent on her first loan and a rate of 56 percent on her second loan.

Result
The court found that the 63 percent rate of interest on the first loan was above the
criminal rate of interest (60 percent). After considering, among other sources of law,
the British Columbia Consumer Protection Act, the court found that the 56 percent
interest rate on the second loan was an unconscionable rate of interest, particu-
larly since the client was unsophisticated and had only a basic grasp of English.
The court required that the client repay the principal on her loans. It did not
require her to pay fees or interest at the contract rate; instead, it set a reasonable
interest rate.

Business Lesson

Resist all unconscionable representations, and train your staff to do the same. The
Ontario Consumer Protection Act, 2002 would apply even more strictly to these facts
than did the British Columbia Act. Under the Ontario legislation, a court would
likely have had evidence to find that the loan contract amounted to unconscionable
representations falling within the description of at least six of the eight examples
from section 15 listed above. Loan transactions of this nature, if challenged in an
Ontario court, could be held to be unenforceable.




 To minimize your risk

Be frank with consumers

· ensure that you and your staff communicate clearly and truthfully with consumers when discussing your products and services.

· Resist the urge to make exaggerated or ambiguous claims.

· Take particular care when consumers have language difficulties, mental disabilities, or other impediments that make them vulnerable.

· Establish a fair price and stick to it

· establish a competent customer relations program to deal with complaints and to act as an early warning system for the need to re-educate staff.

5.0 the competition act

Canadian lawmakers consider competition to be a hallmark of a fair and free marketplace.

The Competition Act is the principal federal statute in the consumer protection field. The Act is Federal, it applies throughout Canada.

It operates not by empowering consumers directly, but by restricting, monitoring, and penalizing anti-competitive and dishonest conduct in business.

The Act is intended to stimulate competitive conduct and to eliminate misleading advertising and abusive marketing schemes.

5.1 restrictive trade practices

restrictive trade practices can be divided into three categories:

1. Practices related to the nature of a business,

2. practices that arise from dealings between a business and its competitors, and

3. practices that arise from dealings between a business and its customers.

5.1.1 Practices related to the nature of a business: Dominant businesses and mergers

Businesses that become dominant in the marketplace can commit offences either by eliminating competition or by merging with competitors.

It is not an offence to become dominant, nor is it an offence to merge with another business.

However, these activities can become offences when they are likely to reduce or eliminate competition.

Controlling half the market is a red flag.

Abuse of dominant position

· cutting profits margins—for, example a supplier sells goods in  the consumer marketplace at a lower price than the one it charges retailers and

· using loss leaders—for example, a business temporarily sells goods at a cut rate price to eliminate a competitor that cannot afford to lower its prices, even temporarily.

Mergers

merger is the direct or indirect acquisition or establishment ''of control over or significant interest in the whole or a part of a business of a competitor, supplier, customer or other person.''

If a business's merger is likely to lessen competition substantially, the business committed a reviewable offence, and the competition tribunal is empowered to dissolve the merger, or take any other action necessary to restore competition in the marketplace.

Case
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Canada (Director of Investigation and Research) v. Southam Inc., 1991 CanLIl 1702 (CT)

Facts

The defendant corporation, a media giant, purchased two British Columbia news-
papers: the North Shore News and the Real Estate Weekly. The North Shore News, a
profitable and widely read newspaper, contained a weekly real estate supplement.
Before the defendant corporation purchased the papers, this supplement and the
Real Estate Weekly were the only two real estate advertising papers distributed on
the North Shore.

The Competition Tribunal’s director of investigation and research brought an
application asking the tribunal to order that the corporation sell one or the other
of the two papers, alleging that the defendant’s ownership of both papers elimi-
nated competition in the real estate market in the area. The defendant proposed,
as an alternative remedy, that the North Shore News begin to carry, as an insert, an
independent real estate supplement referred to as “HOMES.”

Result
The tribunal found that the corporation’s ownership of both the Real Estate Week-
ly and the North Shore News eliminated competition in the real estate advertising
sales market in the region. It was unconvinced that an independent HOMES sup-
plement would be as attractive to advertisers or as financially viable as the existing
North Shore News supplement (which at the time of the merger was slightly out-
performing the Real Estate Weekly). The tribunal also believed that it lacked the
power to make the order the defendant requested.

The tribunal ordered the corporation to sell either the North Shore News or the
Real Estate Weekly to restore competition in the marketplace.

Business Lesson

The media giant in this case put forward a creative anti-competitive remedy as an
alternative to a sale of its assets, and the tribunal gave this remedy very serious
consideration before rejecting it. When you are involved in a difficult case, it can
never hurt to ask that the court “think outside the box” when crafting a remedy.




5.1.2 Practices related to dealings with competitors

Conspiracy and bid-rigging are both criminal offences that are designed to lessen competition among businesses.

Conspiracy 

conspiracy is an agreement between two or more parties to unduly:

· limit facilities for transporting, producing, manufacturing, supplying, storing, or dealing in any product;

· prevent or limit the manufacture or production of a product or to enhance its price unreasonably;

· prevent or lessen competition in the production, manufacture, purchase, barter, sale, storage, rental, transportation, or supply of a product; or

· otherwise restrain or injure competition.

Bid-rigging

Bid-rigging is a specialized form of conspiracy that occurs when two or more competitors secretly agree about the prices they will bid on a public tender in an effort to control the bidding process to suit their collective needs.

For example, three companies—A, B, C—may decide that they will take turns in submitting the lowest bid on a public works project that invites three separate tenders. When it is A's turn to win the bid, B and C will deliberately bid high and a will bid low. The companies will rearrange the high and low bid on the next tender.

Case
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Canada v. UCAR Inc., 1999 CanlLll 7636 (FC)

Facts

UCAR Inc. and SGL Canada Inc. were sellers of graphite electrodes and controlled
over 90 percent of the Canadian market. The most important worldwide manufac-
turer of these electrodes was UCAR International.

UCAR Inc. (the Canadian seller) and SGL formed a conspiracy, together with
other graphite electrode sellers in Canada and with the participation of UCAR
International, to maintain graphite electrode prices. The conspiracy involved co-
operation among the sellers to share information about sales volume, to allocate
sales volume among themselves, to refuse to discount the price of graphite electrodes,
and to maintain high prices for the electrodes within the Canadian marketplace and
beyond. The conspiracy was organized by top executives and was maintained for
over five years by means of regular meetings and code names.

In 1997, the conspiracy had caused turmoil and firings at UCAR International.
Shortly thereafter, UCAR Inc. approached the Competition Tribunal with disclosures
about the conspiracy and ultimately pled guilty as a company. (Some executives pled
guilty individually also.)

Result
The Federal Court of Canada found that UCAR Inc’s actions did indeed constitute
conspiracy to maintain prices, that the conspiracy was masterminded by UCAR
International’s president, chief executive officer, and chief operations officer, and
that the conspiracy adversely affected Canada’s steel and aluminum industries.
Having made sales of $214 million during the conspiracy period, UCAR Inc. volun-
teered to make restitution to its Canadian customers in the amount of $19 million.
By the time of sentencing, it had already paid out $4 million of that offer.

Taking into account the mitigating effect of UCAR Inc.s confession, guilty plea,
and restitution commitment, the court sentenced the company to a fine of $11
million. Individual officers were also fined.

Business Lesson

Setting prices for your goods in cooperation with your competitors may result in
very substantial fines. Pleading guilty and making a fair offer of restitution can have
a favourable influence on the penalties imposed by a court.




5.1.3 Promoting and advertising products

 The Competition Act protects consumers by prohibiting misleading or false advertising and a number of other questionable promotional activities that are set out below:

5.1.3.1 Misleading advertising

Section 52 of the act defines false or misleading advertising broadly, so as to catch not only those businesses that deliberately lie when promoting their products, but also those businesses that intentionally stretch the truth to create erroneously grand impressions about their products in the minds of consumers.

A false representation must be material—that is, it must apply to the statements that lure a customer to a place of business or influence a customer's decision to buy a particular product.

5.1.3.2 Sales and bargain prices

it is an offence to state that a price is less than the ordinary price when it is not.

Hence terms like ''on sale'', ''reduced', ''clearance'', and ''bargain'' must be a truthful reflections of reality.

The ordinary price is the price at which goods are usually sold in a given market at specified volumes in a given time period.

5.1.3.3 Performance claims and testimonials

it is not permitted to make a representation about a quality of a product that is not based on an ''adequate and proper test.''

Thus, Diesel Ballet cannot state that its foot cream ''enhances toe strength'' and ''stops bleeding fast'' when it has no tests to authenticate its claims.

Testimonials are acceptable, provided that they are accurately stated and reasonably current, and provided that those who endorse products have actually used or evaluated them.

Review questions
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1. In which of the following areas does the Sale of Goods Act not imply terms?
a. merchantable quality
b. right to sell goods
c. fair price for goods
d. fitness for purpose

2. To which of the following does the Sale of Goods Act apply?
a. the sale of a car
b. the rental of an apartment
c. the sale of a house
d. the rental of a motel

3. Ashley purchased a used farm tractor for $9,500. She later discovered that the
previous owner’s bank had a lien on the tractor. Under the Sale of Goods Act,

this is most likely a breach of , which would allow her the
remedy of

a. warranty/rescission
b. condition/rescission
c. warranty/damages
d. condition/damages




[image: image17.jpg]5. An unconscionable representation

a.
b.

C.

d.

is a criminal act

gives a buyer the automatic right to exemplary damages

can be evidence that a transaction is unfair and supports a buyer’s
right to a remedy

is irrelevant because of the caveat emptor rule

6. The main objective of the Competition Act and other laws regulating market-
ing practices include

a.

b.
C.
d

ensuring a supply that is adequate to meet the demands of consumers
ensuring that inventories held by retailers do not become excessive
protecting consumers from unfair selling practices

encouraging development of innovative new products




[image: image18.jpg]7. Lang runs a chain of health food supermarkets that offer a number of prod-
ucts that other major grocery retailers have not stocked in the past. Lang has
enjoyed a loyal and steadily growing clientele. Recently, however, he has no-
ticed that the major grocery retailers are offering several of his products, such
as rice snacks, organic herbs, and oils at prices so low that he cannot possibly
match them without losing money. Lang suspects that the major supermar-
kets are selling these items below cost, or at unreasonably low levels, in order
to drive him out of business. If prosecuted under the Competition Act, the
supermarket chains are most likely to be found guilty of

a. the criminal offence of predatory pricing

b. the reviewable offence of discriminatory pricing
c. the reviewable offence of price maintenance

d. the criminal offence of price maintenance

&

Marie is the CEO of Minox Ltée, a small machine shop that does business with
several large auto manufacturers. Several years ago, the CEO of a competitor
asked Marie whether Minox would like to “go in with us.” Maria did not un-
derstand the CEO’s meaning at the time and said she was not interested. The
more she thought about the incident, however, the more she realized that her
competitor might have been proposing a conspiracy. Recently, she has begun
to notice that the prices of her competitors’ products are always the same as
hers and wonders if she should report this to the Competition Bureau.
Which of the following courses of action is her best solution?
a. Marie should report the incident.
b. Marie should not report the incident because she could be charged
with conspiracy.
¢. Marie should not make a report, because conspiracy requires at least
three conspiring parties, and Marie is unsure how many companies
are involved.
d. Marie should not report, because, as a private citizen, she has no
standing to bring a complaint before the Competition Tribunal.




[image: image19.jpg]1. There is an organic market in a major North American city where the farm-
ers share a vision about sustainable agriculture and responsible methods of
cultivation. These farmers, who are well acquainted with the needs of their
urban clientele, meet regularly to discuss who will grow what crops and in
what quantity. They also set prices that fairly compensate them for their
skills, their labour, the materials they use, and the risks they take in doing the
job they do; they each agree to sell their goods at these prices. Having re-
placed competition with cooperation as their governing marketing principle,
the farmers believe that they work for one another. Consider the example of
this market when discussing the following questions:

a. Are there any limits on the desirability of competition in commerce?
If so, what are they? If not, why is this so?

b.  What would be the consequences for commerce and society in
general if more businesses shared their talents, resources, and
customers on a cooperative basis? When discussing this question,
make reference to a particular industry to explain your point of view.

2. Many businesses claim that they “put the consumer first” or “always listen to
their customers’ concerns.” In ever-increasing numbers, however, businesses
are installing elaborate telephone systems to avoid allowing their customers
to speak to a human representative. Should a business that engages in this
practice be subject to prosecution or penalties under the Competition Act or
the Consumer Protection Act, 2002¢ Give reasons for your answer.
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