Contract Law

[image: image1.jpg]LEARNING OBJECTIVES

After reading this chapter, you should be able to:

Define a contract and explain its
four essential elements.

Explain the importance of contract
law for businesses.

Discuss the advantages of written
contracts and the rules by which
they are interpreted by courts and
tribunals.

List and explain terms that are key
to standard business contracts.

Describe the consequences of
breach of contract.

Explain an employer’s vicarious
liability for the actions of his
employees when fulfilling
obligations under a contract.

Discuss remedies for breach
of contract: damages; specific
performance; and injunctions.

Describe under what
circumstances contracts are
unenforceable.




1 )What is a contract?

A contract is an agreement between two or more parties that is enforceable by law.

A contract always involves an agreement: however, not every agreement is a contract.

If, for example, your aunt agrees to buy you controlling interest in the company of your choice, you and your aunt do not have a contract. If your aunt subsequently decides against buying you a business interest, you have no recourse against her in law.

For agreement to constitute a contract, it must contain four elements:

[image: image2.jpg]. An intention to create a legal relationship. The parties to a contract must in-
tend to enter into a relationship with one another that binds them in law.
Thus, if your aunt makes a promise that is motivated, for example, by a desire
to command your loyalty or annoy another family member—and she has no
intention of being legally bound by it—there is no contract. For a contract to
exist between you and your aunt, you both must intend to be legally bound
by any promises you make to each other.

. Offer and acceptance. A contract requires that one party offer to do some-
thing and that the other party accept this offer. Had Aunt Sal, through her
lawyers, offered to buy you shares in a company, any hesitance on your part
in accepting this offer could be evidence that no contract exists between you
and Aunt Sal.

. Consideration. Consideration is a legal concept that means each party to a
contract must provide something of value to the other. Since you have prom-
ised nothing of value to Aunt Sal, her promise to buy you a corporate interest
lacks consideration and therefore does not constitute a contract.

. Legality. A contract must conform to the law of the land and must not violate
public policy. Had Aunt Sal promised to buy you shares in exchange for your
refusal to testify against her at her upcoming murder trial, your agreement
would not be enforceable as a contract because it would violate public policy
by interfering with the administration of justice; it would also be illegal un-
der Canada’s criminal law.




1.1 Contracts in the business context

There are many different types of business contracts; 

· employment contracts—contracts under which businesses engage the services of staff, on a full- or part-time basis;

· service contracts—contracts under which businesses provide or receive services such as financial advice, research, marketing analysis, storage, transportation, cleaning, maintenance, and computer or Internet services;

· leasing contracts—contracts under which businesses rent office space or equipment;

· contracts for the purchase and sale of goods—contracts under which businesses purchase inventory or supplies; and

· insurance contracts—contracts under which businesses insure themselves against loss or damage to business premises.

[image: image3.jpg]Consider, for example, a retailer that enters into an agreement in June to pur-
chase a large shipment of toys from a manufacturer for delivery in October. The
retailer is planning a major toy sale during the holiday season in December. An-
ticipating that the manufacturer will meet its obligations to deliver the toys on time,
in early September the retailer enters into a contract with a supplier of shelving.
The supplier agrees to install the shelving in time to display the toys when they arrive
in October. Although another supplier offers to sell children’s books to the retailer
at a good price, the retailer rejects the offer because he will not have room to display
both the books and the toys over the holiday season. The retailer also signs a contract
ror a full-page advertisement in a local newspaper regarding the sale. The newspaper
insists on payment in advance, so the retailer pays it when the contract is signed
in mid-September. The advertisement is scheduled to appear in a mid-November
cdition of the newspaper. Would the retailer be wise to install shelving, pay for an
advertisement, and turn down another business opportunity if he had little faith
that the manufacturer would deliver the toys on time?

This type of interdependence among businesses is standard throughout most
industries. The good news is that generally businesses can depend on one another
10 meet their contractual obligations, because businesses know (or should know)
that if they fail to meet their contractual obligations,

- they may be sued for breach of contract, which can be very expensive, time-
consuming, and stressful; and

- they may quickly obtain a bad reputation in the business community, result-
ing in the loss of future business opportunities.




1.2 the importance of contract law for business people

[image: image4.jpg]Although most business people understand the importance of keeping their con-
tractual promises—and do so—it is nevertheless important for all business people
to know about contract law. Why?

« Contracts can clarify your business dealings. A contract, if carefully drafted and
properly understood, can smooth business dealings by informing both you
and the other party of your rights and obligations. Elimination of confusion
will benefit both of you by facilitating the efficient performance of your
contract.

« Contracts can avoid unexpected and undesirable results. An understanding of
frequently used contractual terms can help you avoid surprises. Familiarity
with the legal impact of these terms creates certainty about your contract’s
outcome. We discuss legal terms that are common in contracts later in this
chapter under the heading “Reading the Fine Print: Typical Terms in Business
Contracts.”

« Contracts can provide for a dispute resolution process. You can agree beforehand
on a process for resolving disputes and include this in the contract. Knowledge
of contract law allows you to consider a range of dispute-resolving solutions
and mechanisms before any dispute arises. This can increase your chances of
maintaining a good working relationship, even in the event of a challenging
development.

« Contract law governs disputes. Despite your best intentions, and those of the
other party, contractual disputes can still arise. It is important to understand
the rules that judges and arbitrators have applied in the past in order to pre-
dict the outcome that is likely in the event that your business contract dispute
needs formal resolution.




2.0 ) Formation of a contract 

Four essential elements of a contract 

1. an intention to create a legal relationship,

2. offer and acceptance,

3. consideration, and

4. legality.

2.1 Intention to create a legal framework

The law presumes that the parties to a business-to-business transaction understand that the promises they make to each other carry legal consequences.

The law presumes that the parties to a business agreement intend that may sue and be sued by each other if they break the promises that they have made.

2.2 Offer and Acceptance

In a business-to-business transaction both parties must agree to the same thing.

There must be an offer by one party and unconditional acceptance of that offer by the other party.

Disputes can arise when one party believes that a deal is final, while the other party believes that additional negotiations are needed, or that additional time is available to reflect on the terms of the deal before it becomes final.

Whether a court concludes that there was a consensus—and thus that there was a legally binding contract—usually depends on the answer to one of the following two questions?

1. Was the offer still open when it was accepted6

2. Was acceptance of the offer properly communicated?

2.3 Was the offer still open?

It is important for business people to know the rules about when an offer expires because offers may expire in a variety of ways. 

· Lapse

· revocation

· counteroffer

Lapse

An offer may itself specify an expiry date and time. 

If so, once that time has passed the offer lapses and is no longer open for acceptance.

Your business may attempt to accept an offer after there has been lapse, but—in law—your business's acceptance is nothing more than another offer, which the other party is free to accept or reject.

Revocation

Whether or not an offer includes a deadline or a promise to remain open for a particular period of time, the party who extends the offer is entitled to revoke the offer—or take it back—at any time before it is accepted.

It allows businesses to reconsider the wisdom of their offers at any time until an offer is accepted; only upon acceptance does an offer become legally binding.

An exception to the revocation rule exists in the option agreement. 

An option agreement is an agreement under which a business that is contemplating an offer commits something of value—usually money—in exchange for a promise from the other party to keep the offer open for a specified length of time.

Counteroffer

By accepting an offer on terms that differ from those proposed in the original offer, a business person makes a counteroffer.

For example, if a company offers to provide cleaning services for your business premises at the rate of $35 per hour for a period of 12 months, and you respond by agreeing to the company's hourly rate for a period of 10 months only, you have made a counteroffer.

In law, the effect of your counteroffer is to take the company's original offer off the bargaining table.

By making your counteroffer, you lose the right to accept the original offer.

[image: image5.jpg]Table 4.1 Formation of a Contract

Scenario l Contract Formed? | Reason

A makes an offer. Yes Both offer and acceptance have

B accepts occurred.

A makes an offer. No Offer is no longer open after B rejects it.

B rejects the offer.

B later accepts the offer.

A makes an offer, stating deadline for acceptance. | No Offer has lapsed.B's acceptance is a

B accepts after this date. new offer.

A makes an offer. No Offer is no longer open as a result of
B makes a counteroffer. Bs counteroffer.
A rejects the counteroffer.

B accepts the original offer.

A makes an offer, stating the offer remains open | No Offers can be revoked prior to accep-
until a certain date. tance, even if they include a promise

A revokes the offer prior to this date. toistay open.

B accepts the offer after revocation but before
the original deadline.

A makes an offer, stating the offer remains open | Yes Option agreement operates to keep
until a certain date. an offer open.

B pays money for the right to this time period.
A revokes the offer prior to this date.

B accepts the offer after revocation but before
the date.

A makes the same offer separately to B and C. Yes—two are Acceptance of offer by one party does
formed. not revoke the offer made to another

B accepts, then C accepts shortly thereafter.
party.





2.4 Was acceptance of the offer properly communicated?

Unless your contract states that you and the other party to the contract agree to implement different rules, the following rules are the rules that courts apply in resolving disputes about the formation and timing of contracts:

1. A contract is formed when the party who accepts the offer communicates her acceptance to the party who makes the offer in the manner requested by the offering party. 

If the offer specifies that it may be accepted by fax, by courier, by phone, a binding contract exists as soon as the offering party receives unconditional acceptance of the offer.

2. If the offer states that acceptance must be communicated in a specified form, only that form of communication can create a contract.

If the offer ask for a reply by fax and you reply by email there is no binding contract 

3. Acceptance can be communicated by action alone, without requiring verbal or written confirmation.


A business places an order for delivery of office supplies and requests that the goods be 
delivered to its factory, the supplying company need not acknowledge receipt of the order. Its


 delivery of the supplies constitutes acceptance of the order and creates a binding contract at the 
time of delivery.

4. Acceptance by mail occurs when the party who accepts an offer puts the acceptance in the mail.


The time when the offering party receives the acceptance is irrelevant to the formation of a 
contract.

5. Electronic acceptance occurs when it enters the information system used or designated by the offering party and becomes capable of being retrieved and processed by that party.

This acceptance is presumed to have happened regardless of whether the intended recipient has retrieved and read the electronically transmitted information.
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1. A offered to sell his car to B for $500. B, thinking that $500 was too
high a price, said he would buy the car for $450. What is the contract
situation?

2. A offers by letter to sell his farm to B for $50,000. B, at the same
time, has written to A offering to buy the farm for $50,000. The
offers cross in the mail. What is the contract position?

3. A, the owner of three farms, Blackacre, Whiteacre, and Greenacre,
writes to B as follows: “I will sell you one of my farms for $50,000.” B
replies in writing, “I accept.” Discuss the implications of this situation.

4. A offers to sell his horse toB for $150. B replies that he will give $125
for the horse. A refuses to accept B’s offer. B then agrees to pay the
original price of $150. Discuss the legal result.

5. A sends an offer to B in which he states that he wants an immediate
reply by telegram. B, who lives far away, and knows that a letter of
acceptance is valid from the moment of posting, decides to post the
letter of acceptance. When is the contract formed in this case?

6. A promises to meet B at a certain place at two o’clock on Saturday
afternoon in order to attend a football game. A fails to turn up. What
legal remedies, if any, does B have?

7. On February 1, A offers in writing to sell his only farm to B for
$50,000. On February 2, B refuses to accept the offer. On February
3, having thought it over, B writes accepting A’s offer. Discuss the
legal result.

8. Frank offered in writing to sell his house to Jack for $50,000. This
offer was received on January 20. A written acceptance was mailed
by Jack on January 21, at 3:30 p.m. At 3:33 p.m. on the same date,
before he received Jack’s letter of acceptance, Frank telephoned to
revoke his offer. Has a contract been formed?

9. John, who operates a bus service, advertised a tour to Florida at
Christmas, “leaving December 20, returning January 10—please
notify your acceptance by enclosing $200 fare”. Dorothy sent her
certified cheque for $200. John refused to accept it, claiming no
contract. Discuss.
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Dickinson v. Dodds, [1876] 2 Ch.D. 463 (C.A.)

The Historical Context: This case is the leading deci-
sion—valid even today—on whether an offeror can
renege on a commitment to hold an offer open for a
specified period of time.

Factual Background: On Wednesday, June 10, Dodds
delivered to Dickinson a written offer to sell his property
:0 Dickinson for £800. The offer stated that it would be

pen for acceptance until 9 a.m. on Friday, June 12. On
T'hursday, Dickinson heard that Dodds had been offering

r was agreeing to sell the property to Mr. Allan. That
svening, Dickinson delivered an acceptance to the place
where Dodds was staying, and at 7 a.m. on Friday
norning—a full two hours before the deadline—he per-
sonally delivered an acceptance to Dodds. Dodds declined
the acceptance, stating: “You are too late. I have sold the
oroperty.” Dickinson sued Dodds, alleging there was a
-ontract between them.

The Legal Question: To determine whether Dickinson’s
.ction should succeed, the court had to decide whether

Dodds was entitled to revoke his offer prior to the dead-
line he had sent. This decision was necessary because if
the offer had been properly revoked, it was not capable of
being accepted, and, accordingly, there could be no con-
tract between the two men.

Resolution: The court decided that what Dodds did was
permissible: “[I]t is a perfectly clear rule of law ... that,
although it is said that the offer is to be left open until
Friday morning at 9 o’clock, that did not bind Dodds. He
was not in point of law bound to hold the offer over until
9 o’clock on Friday morning.” /

Furthermore, the court held that Dodds’ offer had
been effectively revoked when Dickinson learned that
Dodds would be selling the property to someone else:
“When once the person to whom the offer was made
knows that the property has been sold to someone else, it
is too late for him to accept the offer...”

Critical Analysis: Being guided primarily by legal princi-
ples is certainly an acceptable way of doing business.
However, what might be the impact on your business
reputation of “going back on your word” and revoking an
offer sooner than you had promised you would?
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Lowe (D. ].) (1980) Ltd. v. Upper Clements Family
Theme Park Ltd. (1990), 95 N.S.R. (2d) 397
(S.C.T.D.)

The Business Context: Businesses often have to act
quickly to address a problem that has developed. In such
circumstances, there is a risk that proper attention will not
be given to the legal requirements of contract formation.
This lack of focus can lead to disappointed expectations.

Factual Background: Mr. Bougie, Construction
Manager of Upper Clements Family Theme Park, was
under a tight construction schedule and quickly needed a
_crane to complete construction of a theme park. He dis-
cussed leasing a crane from Mr. Lowe’s company, but the
two men could not come to an agreement. Lowe insisted
that the crane be leased for a minimum period of two
months, whereas Bougie did not want to commit to that
length of a term, preferring to prorate* charges based on
a monthly rental. The next day, however, Bougie delivered
the following letter to Lowe from Mr. Buxton, the general
manager of Family Theme Park:

November 24, 1988

D. J. Lowe (1980) Limited
Deep Brook
Anna Co., Nova Scotia

B0OS 1J0
Dear Sirs:

Further to your verbal agreement with our Construction

Manager, | can confirm the following arrangements with respect

to the hiring of a crane for the erection of steel to the flume

ride:

1. The Upper Clements Family Theme Park Limited agrees to
pay the sum of $10,000 (ten thousand dollars) per month,
pro rated for partial months for crane hire.

2. The Upper Clements Family Theme Park Limited agrees to
supply the crane operator.

3. D.J. Lowe (1980) Limited agrees to supply fuel and mainte-
nance for the above crane.

If you are in agreement with these conditions, kindly sign one
copy of this letter and return to me.

Yours truly,

(Signed)
PAUL G. BUXTON, PEng.

GENERAL MANAGER
SIGNATURE OF AGREEMENT

D.J. LOWE (1980) LIMITED

This letter did not, in fact, reflect the parties’ agreement
and was never signed by the Lowe company, but Lowe did
send a crane to the construction site. Lowe apparently
believed that he and the Theme Park personnel could
come to an agreement on price, and within two days of
delivering the crane, approached Bougie with a draft
agreement setting out a monthly rate for a two-month
term. Bougie said that he had no authority to deal with
the document, and it would have to wait for Buxton’s
return from an out-of-town trip. In the end, the Theme
Park had the crane on-site for four days and then imme-
diately returned it, along with payment of $1256/ Lowe’s
company sued for the balance, claiming that it was owed
a total of $20 000.

The Legal Question:
Did delivery of the crane constitute an acceptance of
Buxton’s offer contained in the letter of November 24?

Resolution: The trial judge determined that there was a
contract between the parties for the rental of the crane.
Whether Buxton’s letter was classified as an acceptance or
a counteroffer,/

it was the serious expression of an intention by the
Theme park to enter into a contract with the Lowe
company.... Having received that letter, Mr. Lowe
had his company go ahead with delivery of the
crane, knowing it was essential that the Theme
Park have it at the earliest possible moment. Rather
than risk losing the contract, Lowe accepted the
offer by delivering the crane and acquiescing in the
Theme Park’s use of it. //

In doing so Mr. Lowe was not intentionally capitu-
lating to an unfavourable counter-offer. Based
upon his experience in the industry and his pre-
vious dealings with the Theme Park, Mr. Lowe was
taking a calculated risk that even though his com-
pany was entering into a contract, he could later
negotiate more satisfactory terms.... His expecta-
tions were not unreasonable. However they were
frustrated first by Mr. Buxton’s absence and then by
his own..... The two-month term [set forth in the
draft lease that Lowe subsequently presented to
Bougie] was not part of the contract that was
entered into] The governing provision is in Mr.
Buxton’s letter of November 24th.... That is the
provision of the counter-offer Mr. Lowe wished to
avoid, but it is the one that governs. The Theme
Park is entitled to return the crane for the monthly
rental pro rated for the partial month when it had
possession of the crane.... The amount to be paid




3.0 Consideration

A valid contract requires consideration.

Consideration is the price that the parties are each willing to pay for the contractual benefits that they expect to gain.

For example, if one party agrees to supply goods and services in exchange for payment, the consideration—from the point of view of the supplier—is the goods and services; the consideration—from the point of view of the receiver of the goods—is the payment.

4.0 Legality

A contract must have a legal purpose.

The parties to the contract cannot agree to do something illegal.

[image: image9.jpg]Consider a wholesale business that knowingly purchases from a supplier coun-
terfeit goods—that is, they are copies that infringe the rights of the legitimate
manufacturer and designer by violating copyright and trade legislation. The whole-
saler complies with the supplier’s request for payment in advance. The deadline for
delivery comes and goes, and the supplier fails to deliver the goods. Since trading
in counterfeit goods is illegal, the wholesaler will probably not be successful in
making a claim for the return of the payment against the supplier in a Canadian
court. It is likely that a court will rule that the contract is unenforceable because of
its illegality.

Now assume, instead, that the wholesaler pays for the goods and receives ship-
ment. The wholesaler then sells its newly acquired counterfeit inventory to a retailer.
The goods are delivered and the retailer fails to pay for them. Once again, as a result
of the illegality of the transaction, the wholesaler will have little success in collect-
ing the money it is owed if it tries to sue the retailer.

Similarly, a business that trades in stolen property or sells illegal drugs can
hardly expect to be able to enforce its business agreements through the courts.




5.0 The importance of written contracts

the law does not require all contracts to be in writing.

A mutual exchange of promises by business people over lunch, confirmed with a handshake and an intention to be bound, can constitute a binding contract, provided that the agreement is legal and represents a meeting of minds.

However, for businesses, written contracts are usually preferable to verbal contracts for two reasons:

1. Written contracts provide the parties with a record of their rights and obligations.

2. Written contracts provide proof of the parties' agreement in the event of a dispute.

[image: image10.jpg]The Advantages of Written Agreements

Macatula v. Tessier, 2003 MBCA 31

Facts

A homecare worker purchased a Lotto 6/49 ticket for her employer, a senior who
was disabled with arthritis. The worker claimed that she and her employer had an
agreement to share the proceeds. When the ticket holder won $11.4 million, the fam-
ily of the employer, who was in possession of the winning ticket, claimed the money.
The homecare worker sued the employer, claiming that the employer was in breach
of their contract to share the proceeds. Although the worker had a credit card re-
ceipt to prove she had paid for the ticket, the employer insisted during the trial that
she had paid her for the ticket and denied any agreement to divide the winnings.

Result

Without the evidence that a written agreement could have provided, the judge was
forced to base his decision on the testimony of the parties. After hearing all the
evidence, he concluded that the parties had not been “totally candid” with him. The
worker’s lawsuit failed because the worker did not succeed in convincing the judge
that her version of events was more credible than that of her employer.

Business Lesson
Put your business agreements in writing.




5.1 Writing a contract 

The terms of a written contract constitute a record of the promises made and exchanged by the contracting parties.

Sometimes, a contract is flawed. It may fail to address significant matters, or its drafting may be vague and careless.

5.1.1 rules of construction

Some of the most significant:

[image: image11.jpg]1. Apply an objective test. If the parties have used a vague term, such as “excel-
lent quality,” in defining, for example, the standard for oranges that one has
agreed to sell to the other, a judge will apply an objective test to interpret the
meaning of this term. In doing so, the judge will ask herself, “What does a
reasonable person think ‘excellent quality’ means?” She might consult a dic-
tionary or be guided by earlier decisions of other cousts about the meaning of
similar words. Surprisingly, she would probably not concern herself with
what the parties themselves think “excellent quality” means. Judges act on the
principle that contracts should be strictly enforced according to the ordinary
meaning of the words chosen by the parties themselves.

2. Interpret the contract against the drafter. Under this rule of construction, a
judge will prefer the interpretation offered by the party who did not draft the
contract over the interpretation of the party who drafted it. The rationale for
this rule may be explained by reference to the oranges example. The purchaser
of the oranges, in drafting the agreement, chose to be satisfied with the term
“excellent quality,” and thus ran the risk that the supplier’s interpretation
would differ from his own. Because he failed to prevent the possibility of
conflicting interpretations by failing to be more specific in his language, he
must bear the burden of having the supplier’s interpretation prevail over his
own.

3. Determine the parties’ intentions. Under this rule of construction, a judge will
attempt to enforce a contract in accordance with the intention of the parties.
However, use of this rule is often problematic when the parties take contrary
positions regarding what their intention was.




5.2 the parol evidence rule

the parol evidence rule states that if a contract is in writing and the language of the contract is clear, a court will not look beyond the contract itself to interpret, alter, or contradicts its terms.

A party cannot introduce evidence of statements made during negotiations unless the statements are included in the written contract. 

[image: image12.jpg]T The Parol Evidence Rule in Action

Arens v. MSA Ford Sales Ltd., 2002 BCCA 509

Facts

When negotiating the purchase of a used pickup truck, the buyer claimed that a
salesman at the automobile dealership showed her an inspection report stating that
the engine block was free of cracks and told her that the truck was in good running
order. Eventually, she bought the truck under a written sales contract. The contract
stated that the dealership made no representations and gave no warranties about
the truck, that the buyer had obtained an independent inspection, and that the
written contract constituted the entire agreement between the parties. The engine
failed after the buyer drove the truck for 40,000 kilometres. A subsequent inspec-
tion revealed that the engine block had a hole that had been improperly repaired.

Result
The buyer’s action against the dealership failed. The British Columbia Court of
Appeal concluded:

[E]vidence of the pre-contractual representations was inadmissible. Those
representations are inconsistent with the terms of the written contract. The
admission of that evidence would render ... terms of the written contract
meaningless. ... Parol evidence cannot be admitted to vary or contradict the
written agreement’s express terms.

Business Lesson
Put all relevant aspects of your agreement in writing. Never rely on oral representations.




5.3 What is in a contract 

In theory, the content of a contract is limited by nothing but the imagination and the creativity of the parties who draft it.

In practice, contract within particular industries tend to contain similar terms because these terms have proven, over time, to be expedient for businesses.

5.3.1 standard form of contract 

A standard form contract is a contract that is drafted by one of the parties and imposed on the other with little or no opportunity for negotiating changes.

It is often the party who provides a service or who sells a product that dictates the terms of the contract.

Types of contract:

[image: image13.jpg]service agreements—for example, contracts for office cleaning, equipment
maintenance, security, and information technology;

commercial leases—for example, contracts for the rental of office space or
vehicles;

equipment rental agreements—for example, contracts for the leasing of photo-
copiers and telephone systems;

advertising agreements—for example, contracts for direct mail inserts, maga-
zine display advertisements, and conference exhibition displays; and
insurance policies.




businesses often find standard form contracts to be efficient means of conducting their affairs for the following reasons:

[image: image14.jpg]Standard form contracts save time. Rather than draft a separate agreement for
every transaction, businesses are able to rely on a familiar and binding state-
ment of their rights and obligations, and those of their clients and customers.
Standard form contracts reduce costs. Businesses may be able to lower the pric-
es they charge to their clients or customers if, for example, they can limit
their liability by using a standard disclaimer clause. (We discuss these clauses
in the following section under the heading “Disclaimer.”)

Standard terms usually produce standard results in court. The outcome of a con-
tractual dispute may be more predictable when it is based on a standard form
contract whose terms have been previously interpreted by judges. A predictable
result may assist the parties in resolving their differences in a timely manner.
Standard terms help businesses plan for potentially adverse results. If a business
person is familiar with the meaning of a standard term, she can plan for any
adverse consequences that the term could produce by, for example, buying
insurance or adopting an alternative plan. If she knows that the risk created
by the term is too high for her business to assume, she can refuse to enter
into the contract.

Standard form contracts provide excellent models. In drafting their own con-
tracts, business people often review the standard form contracts of others
and adopt the terms that are beneficial to them.




5.4 Typical terms in business contract 

5.4.1 Identification of parties

Example

Agreement of purchase and sale

            between

premier Cement Inc. Seller

            and

# 1 contracting co ltd, buyer

it is important that you identify the parties correctly because only the parties to a contract may claim benefits under the contract.

Only the parties to a contract can be held responsible for contractual obligations.

This legal concept, which restricts the operation of a contract to those who parties to it, is known as privity of contract.

5.4.2 description of product or service

Example

The designer will create a website using an Art Deco design, five Art Deco drawings, and an Art Deco typeface, and featuring the colours black, jack , and salmon.
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Precision in description is important. 

Suppose, instead of using the above phrasing this contract for the design of a restaurant's website had stated, ''the website is to have a professional appearance in keeping with the mood of the restaurant's logo.''

Can you see that the website designers and the representatives of the restaurant might have different opinions about ''professional appearance'' and ''appropriate mood''?

If there is a dispute:

· is the restaurant obliged to pay for a website it does not like?

· Do the designers have to start all over again at their own expense because the restaurant thinks that the website's appearance is not professional or in the appropriate mood?

5.4.3 Quantity

example

The seller agrees to sell and the buyer agrees to buy 100 cases of Best Organic Pea Soup, provided that each case contains 24 28-ounce jars of Best Organic Pea Soup.

It is important to specify the quantity of goods or materials that an agreement covers.

Consider, for example, the difference to the parties between a case containing 24 28-ounce jars and a case containing 12 12-ounce jars.

5.4.4 Quality

example

the seller agrees to deliver only inspected and graded beef products that fall into the Canada AA or higher grades.

If the contract includes no description of the quality of meat required to satisfy the supplier's obligations, you cannot assume that you will be supplied with the grade of beef that you are expecting.

5.4.5 Pricing

example 1

Contract price $ 565*                                  

*note: price is subject to change on 30 days notice in writing to the purchaser.

Example 2

''product price'' means the weekly average price published by the market analysis Division of agriculture and Agri-Food Canada in its weekly price summary, online at www.agr.gc.ca/mad-dam/

Example 3

In the event of an increase in the price of labour and/or materials necessary for the completion of this project, the supplier reserves the right to increase the project price by up to 10 percent over the original price on reasonable notice to the purchaser.

[image: image16.jpg]Minimizing Your Risk
Allow for Flexibility When Pricing a Product or Service

<= Consider tying the price of any product that you distribute or
manufacture to a market price, particularly in long-term contracts.

- Negotiate a fixed price if you are the buyer of a product that is prone to
fluctuations in price.

<= Build in a price cushion to compensate for unexpected costs, or consider
a pricing clause that allows for adjustments if you are providing a
service.

<= Reopen negotiations immediately if pricing problems arise while the
contract is in force; do not wait until the contract has been completed
before speaking up.
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MJIM Custom Fabrications Inc. v. Big Drum Inc., 2005 CanLIl 34584 (ONSC)

Facts

A purchaser contracted with a manufacturer to pay $21,000 for the creation of a
chocolate system. Because the initial sketches—on which the price was based—were
incomplete, the parties implemented a number of design changes during the
manufacturing stage at the request of the purchaser. The purchaser knew that there
would be additional expenses associated with the changes; however, when the manu-
facturer delivered its final invoice in the amount of $41,363, the purchaser refused
to pay the full amount. The manufacturer sued for the balance of $14,597.

Result

The Ontario Superior Court of Justice concluded that the extra work and materials
were worth approximately two-thirds of the amount charged, resulting in a judgment
in favour of the manufacturer of $6,500. The judge stated, “the only reasonable
method of analysis is to start with the fixed price contract, as it was never [revoked],
and calculate the value of the extras.” He also made the following comments that
identify the real costs associated with this dispute:

Having listened to the evidence, I fail to understand how reasonably intelligent
business people would allow their dispute over a small amount of money to pro-
ceed to trial. From an economic perspective, it made no sense both in terms of
actual expense as well as the time away from their respective businesses. Further,
a business relationship of many years has now been destroyed by this dispute.

Business Lesson

Use a flexible pricing clause to predetermine the basis for calculating increases to
the initial price, or agree on the price of any changes to the original contract before
any extra work is performed.




5.4.6 payment

Example 1

Unless otherwise agreed, payment terms are cash on order.

Example 2

a down payment of  15 percent of the contract price is due on signing. Balance in full due within 30 days after completion of the services.

Example 3

Terms of payment: payment in full on delivery of the goods by cash, certified cheque, money order, or credit card only.

Example 4

Upon acceptance of the terms of this development agreement, the customer will receive an invoice requiring a minimum of 50 percent of the contract price to commence work. A second invoice for 25 percent will be sent 30 days later. A third and final invoice for the remaining 25 percent will be sent upon completion of the services. Payment is due immediately upon receipt. If payment is not received within 30 days of each invoice date, a late fee  of $35 will be added to the outstanding amount. Any amounts outstanding 60 days past the invoice date will incur simple interest charges of 10 percent per annum to the date payment is received in full.

Example 5

Payment options: the club offers members a pre-authorized payment plan to pay annual fees. The plan consists of 11 equal monthly payments withdrawn from the member's bank account on the first business day of the months of February to December inclusive. A $75 administrative fee applies to this option and will be withdrawn at the time of the first payment.

Does a contract requires payment

· before delivery of a product or service,

· at the time of delivery of a product or service, or

· after delivery of a product or service?

5.4.7 Deadline

Example 1

A 50 percent deposit for each exhibitor space you request must accompany your signed contract by January 15; payment in full is due by February 15.

example 2

All advertising materials must reach the publisher at least 24 hours before the weekday edition and 72 hours before the Saturday edition of the publication in which the advertisement is to appear. Advertisements cancelled because of a delay or missed or missed deadline will be charge to the client.

Example 3

Date work is to begin:_________________

Date work is to completed:_____________

It is particularly important to include a deadline clause that covers delivery or other matters related to a contract's duration when

· a deadline is crucial to a project's effectiveness, or

· several contracts are dependent on each other.

On a construction project, if a cement company is late in pouring the foundation of a building, the later phases of construction may need to be postponed.

The cement company  should bear the burden of any additional costs associated with the rescheduling of later stages of the project.

5.4.8 Liquidated damages

Example 1

If the customer is in breach of this service agreement, the present value of the charges applicable for the unexpired portion of the contract period will become immediately due and payable.

Example 2

Notwithstanding any other provision in this contract, the designer's liability for damages arising out of its performance or failure under this agreement shall not exceed the contract fee.

A liquidated damages clause provides for the payment of money if a certain event happens.

For example, if a business breaches a contract with a lender by failing to meet a loan payment, a liquidated damages clause may make all outstanding loan payments due and payable immediately.

The effect of a liquidated damages clause is to quantify, in advance of a problem, the compensation that one party will pay to the other in the event that a problem arises.

[image: image18.jpg]Liquidated Damages as Compensation,
Not Penalty

32262 B.C. Ltd. v. See-Rite Optical Ltd., [1998] 9 WWR 442 (Alta. CA)

Facts
The defendant rented a business sign from the plaintiff under a standard form
contract that included a liquidated damages clause. When the defendant stopped
making monthly rental payments, the plaintiff sued for damages. The liquidated
damages clause gave the plaintiff the right to receive an amount equal to the total
of all monthly payments owing for the outstanding term of the contract. With 70
months’ rental remaining before the contract expired, this was a significant amount.
The primary issue in the case was whether the liquidated damages clause was
so oppressive as to amount to a penalty clause, or whether it was a genuine pre-
estimate of damages for breach of contract for which the plaintiff was entitled to
éompensation.

Result

The Alberta Court of Appeal ruled in favour of the plaintiff, concluding that the
amount due under the liquidated damages clause “was closely related to the
amount to which [the plaintiff] would have been entitled according to principles
of general contract law.” The defendant was ordered to pay damages amounting to
the outstanding 70 months’ sign rental, plus interest and legal fees.

Business Lesson
Ensure that a liquidated damages clause addresses compensation, and is not a pen-
alty clause in disguise.




5.4.9 Cancellation
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If you terminate your Service prior to the end of the term (if applicable) you
agree to pay us $20 times the number of months remaining in the term,to a

maximum of $200.

Rogers may allow for the cancellation of your Service without penalty
with the following conditions:
+ device is returned in complete and original condition to the store where it was
purchased (if customer-owned hardware, this condition does not apply) and

+ cancellation is requested within 30 days from date of activation and

+ your account has incurred less than 30 minutes of airtime usage or 150

Kilobytes of data usage.

You will be billed for any local airtime, data, roaming and long distance

charges incurred up to the point of deactivation. (Rogers/AT&T Wireless
Agreement, Form # 3750NT-51-03 — 07/02)

EXAMPLE 2

The Purchaser must give written notice of cancellation to the Supplier at the
address indicated at the end of this agreement. The Purchaser will be refund-
ed a percentage of the full invoiced amount based on the following schedule:

Number of days remaining
until the event:

Amount refunded:

180 or more

Full amount less $100
administrative fee

90 to 179 days

75% of full invoiced amount

14 to 89 days

50% of full invoiced amount

7 to 13 days

25% of full invoiced amount

Less than 7 days

No refund

A cancellation clause specifies the rights and obligations of the parties in the event
that one of them decides to terminate the agreement. Parties often choose to in-
clude cancellation clauses in contracts involving services or products to be delivered
after the contract is signed or to be delivered over a period of time. Types of con-

tracts that usually include cancellation clauses include:

« contracts for exhibition space at upcoming trade shows,

+ contracts for advertising in future editions of magazines, and
+ multi-year contracts for cellular telephone services.





5.4.10 condition precedent

[image: image20.jpg]EXAMPLE

This agreement is subject to a first mortgage being made available to the
purchaser on or before ,in the amount of $
at an interest rate not to exceed ___ percent per annum witha ___ year
amortization period, ___ year term, and repayment of approximately $______
per month, including principal and interest (plus 1/12 of the annual taxes, if
required by the mortgagee). This clause is for the sole benefit of the purchaser.
This agreement is subject to the purchaser’s obtaining municipal ap-
proval on or before of a minor zoning bylaw
variance to permit construction of a building (not to exceed 40,000 square
feet) zoned for industrial use on the subject property.

In a condition precedent clause, a contract specifies that something must happen
before a party is required to fulfill her contractual obligations.

Conditions precedent are commonly found in agreements to buy and sell real
estate. A condition precedent may, for example, make completion of the contract
conditional on the purchaser’s obtaining financing or permission to rezone a prop-
erty within a certain time period.




5.4.11 Condition subsequent 

Example

this contract will automatically terminate in the event that the purchaser orders less than the quota for four consecutive weeks.

The condition subsequent has several useful functions:

· it clarifies the sales or distribution standards that are required for the contract to remain operative;

· it provides a means of terminating the contract in the event that one party's performance falls below a specified standard.

5.4.12 Deposit

Example

this agreement will terminate if the unpaid balance is not paid on or before the purchase completion date, and the deposit paid by the purchases will be forfeited to the vendor.

It is important to read deposit clauses carefully because they may specify that a deposit will be forfeited if the purchaser fails to complete the transaction.
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Dhillon v. City of Coquitlam, 2004 BCSC 924

Facts

The City of Coquitlam advertised its intention to offer 22 undeveloped lots for sale
through a bid process. A newspaper advertisement invited interested parties to
obtain and submit bid packages. The bid packages specified the minimum bid price
and required bidders to include a deposit of 10 percent of the total bid amount. The
package contained an information sheet that stated, “Deposits will be defaulted if
the successful bidders do not complete their obligations by October 14, 2003.” It also
included a copy of the agreement of purchase and sale that the successful bidders
were required to sign. The plaintiffs were the successful bidders. They signed and
submitted the agreement of purchase and sale, along with a 10 percent deposit of
$23,559. The contract contained the following provision:

[Ulnless the Unpaid Balance is paid on or before the Completion Date, the
Vendor [the City of Coquitlam] may, at the Vendor’s option, terminate this
Agreement and in that case, the amount paid by the Purchaser will be abso-
lutely forfeited to the Vendor.

The plaintiffs intended to sell the property immediately to another purchaser
after closing the deal with the City of Coquitlam. Apparently, a dispute arose with
this subsequent agreement that prevented the plaintiffs’ lawyer from receiving the
funds necessary to complete the contract with the City of Coquitlam on time. Since
the city did not receive the funds before the October 14, 2003 deadline, it refused
to refund the deposit, and the plaintiffs sued to get the money back.

Result

The British Columbia Supreme Court decided in the city’s favour. Because the
clause calling for forfeit of the deposit was reasonable and did not constitute a
penalty, the clause was enforceable.

Business Lesson

When your contractual obligations depend on the actions of a third party, know
whom you are dealing with, and remember that this party’s inaction may put your
deposit at risk.




5.4.13 disclaimer

Example

10.1 the responsibility of the warehouse, unless otherwise stated, is the reasonable care and diligence required by law.

10.2 the warehouse's liability with respect to any one package deposited with it is limited to $40 unless the depositor has declared in writing a valuation in excess of 440 and paid the additional charge specified to cover the warehouse's liability.

Disclaimer clauses are common in business contracts, and they can have a very limiting effect on what a non-breaching party can expect to recover by way of compensation.
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Dryburgh v. Oak Bay Marina (1992) Ltd., 2001 FCT 671

Facts

The plaintiff’s yacht was damaged when a dock broke loose at a marina and drift-
ed aground. The plaintiff alleged that the dock broke loose because it was poorly
designed, constructed, maintained, and/or supervised. The following is an excerpt
from the disclaimer clause contained in the parties’ moorage contract:

All vessels, boathouse and ancillary equipment of the Owner stored or
moored on the Company’s premises shall be solely at the Owner’s risk, and
the Company shall not be responsible under any circumstances for any loss or
damage caused thereto whether caused by the negligence of the Company, its
servants or agents, or the acts of third parties, or otherwise.

The plaintiff sued the marina and one of its employees, claiming damages for neg-
ligence and breach of contract.

Result

The Federal Court Trial Division held that the clause was effective to protect both
the marina and its employee from any liability for damage to the plaintiff’s yacht.
The judge commented, “Anyone reading the clause would certainly, if acting rea-
sonably, take out proper insurance to cover the losses which the clause purports to
exclude.”

Business Lesson
Consider your insurance needs before signing a contract that contains a disclaimer
clause.




5.4.14 Entire agreement

example

this contract constitutes the entire agreement between the parties. There are no representations or warranties—express or implied, statutory or otherwise—and no collateral agreements other than  those expressly referred to in this contract.

If a dispute regarding the meaning of a contract comes to trial, a party may not introduce evidence of statements made during negotiations unless these statements are included in the written agreement.

5.4.15 Force majeure

Example

the supplier shall not be liable for any losses damages resulting from acts of God, war,terrorists acts, labour unrest, currency devaluations, government-imposed restrictions on the sale or distribution of the product, or any other delays or failure in performance resulting from causes beyond the supplier's reasonable control.

A force majeure is a significant and unanticipated event that is beyond the control of the parties and prevents them from carrying out the terms of the contracts; the effect of a force majeure is to terminate the contract. 

6  Breach of contract 

6.1 What constitutes a breach of contract 

the following are examples of situations that may constitute a breach of contract:

· A product or service fails to meet the quality or description specified in the contract.

· A product or service is not delivered.

· A product is delivered after the delivered date specified in the contract.

· A project remains incomplete after the deadline specified in the contract.

· No payment is made.

6.2 Breach of condition or breach of warranty?

Does a breach of contract by one party absolve the other party of his obligations under a contract?

The answer depends on the nature of the breach.

6.2.1 If the breach is a serious one that involves an important term—or condition—of a contract, the non-breaching party is free of all further obligations under the contract.

6.2.2 If the breach is less serious and involves a relatively minor contractual term—or warranty—the non-breaching party must fulfil its remaining obligations under the contract.

Review, problems and discussion
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1. Family members who enter into business agreements with one
another may have difficulty proving they intended the agreement to be
legally binding.

2. If an offer specifies that it must be accepted by fax before a certain
deadline, your acceptance by email message before the deadline will
result in a legally binding contract.

3. Your business is running into financial difficulties and you persuade
one of your customers to pay more for your marketing research
services than the original contract specified. If your customer changes
his mind and refuses to pay the additional amount, you would likely
be successful if you sued him for breach of contract.

4. When you pay cash for toothpaste at the local corner store and do
not receive a receipt from the vendor, the transaction is not a legally
binding contract.

5. Your business purchases a new computer. A week later you see the
same model at a different store at a significantly lower price and
realize you paid too much. If you attempt to return the computer to
the store where you bought it, the store must refund your money.
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11.

Contract law presumes that business people understand that their
promises to one another will be enforced by courts and tribunals.

It is possible for a business to prove that it did not intend a promise to
be legally binding.

If you shake hands on the essential terms of a business transaction, it
will not be legally binding until a contract is written up and signed by
the parties.

A business should always refuse to deal with businesses that do not
put their agreements in writing.

If an essential term of a contract is not precise, resulting in a
contractual dispute that ends up in court, the plaintiff’s subjective
interpretation of the term will prevail.

Standard form contracts are one-sided and will not be enforced by the
courts.
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The questions below are based on the following facts:

Toronto Organic Foods Wholesale Distributors Ltd. (TOFWD) distributes organic
fruits and vegetables and other organic products to several stores in Toronto. On
September 1, TOFWD entered into a one-year contract with “Organics for You”
Organics), an upscale specialty food shop. The contract was negotiated by TOFWD’s
president, Anton, and Ying Li, Organics’ sales manager. Under the terms of the
contract, TOFWD is to supply a minimum weekly quantity of products to Organics.
TOFWD is to deliver 2 cases each of 7 varieties of organic fruits and vegetables,
2 cases each of 2 types of packaged organic pasta, and 2 cases of pasta sauce, for a
total of 20 cases of goods (the “quota”), to Organics on the first day of every week.
Organics owes TOFWD $500 for each weekly shipment, payable within 14 days of
delivery. If Organics wants to add more cases, or to order fewer cases than the
regularly scheduled quota, it must provide TOFWD with notice of the change at
least two business days before the scheduled delivery date.

1. Who are the proper parties to the contract?
a. Anton and Ying Li

Anton and Organics for You

TOFWD and Ying Li

TOFWD and Organics for You

the presidents of the two companies

o oo o

2. In order for the contract to be legally enforceable,
a. it must be in writing
it must be made under seal
it must be complete
one of the parties must take legal proceedings against the other
all of the above

o a0 o




[image: image26.jpg]3. The contract between TOFWD and Organics is legally enforceable because
the terms agreed upon in the contract include
a. agreement by one party to do or not do something
agreement by both parties to do or not do something
agreement by one party to pay money to the other
agreement by both parties to pay money to each other
none of the above

o a0 o

4, If the contract is TOFWD’s standard form contract, and Organics for You later
wishes to get out of it, a court or tribunal will generally

a. rule in favour of Organics and allow it to get out of the contract

b. enforce the contract

c. review the relevant federal legislation to see if the contract is
enforceable '

d. change the terms of the contract to make them fair

e. none of the above

5. Below are a number of additional terms or clauses contained in the contract
between TOFWD and Organics. Select which of the following categories best
describes each term or clause:

A—condition precedent

B—entire agreement clause

C—disclaimer or limitation of liability clause
D—Iiquidated damages clause

E—none of the above

a.  “This contract will automatically terminate in the event that
Organics orders less than the quota for four consecutive weeks.”

b. “If TOFWD fails to deliver the weekly supply of products to
Organics on or before the first day of each week, TOFWD shall pay
Organics $100 for each day that the delivery is late.”

c. “TOFWD shall not be liable to Organics in respect of any losses,
damages, costs, or claims resulting from circumstances that are not
within the control of TOFWD.”

d. “This is the entire agreement between the parties, covering
everything agreed or understood in connection with the subject
matter of this transaction. No oral promises, conditions, warranties,
representations, understandings, or interpretations were relied on by
either party in order to execute this contract.”

e. “Except as otherwise provided in this contract, TOFWD’s liability
shall include all damages proximately caused by the breach of any
condition or warranty in this contract, or negligent conduct on the
part of TOFWD, but such liability shall in no event include any
indirect, incidental, or consequential damages, including any loss of
profit.”

f.  “Weekly shipment price = $500*

* Price is set on a sliding scale and will be automatically adjusted to reflect
fluctuations exceeding 10 percent in costs associated with delivering the
product.”
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TOFWD employs Sam on a part-time basis to assist with deliveries. On October 3,
Sam accompanies the company president, Anton, for the weekly delivery of 20 cases
of organic foods to Organics. Sam and Anton arrive at Organics at approximately
4:30 p.m. The products are unloaded into a storeroom at the back of the store. Sam
inadvertently stacks the cases too high and they tip over, knocking over a nearby
10-gallon drum of organic cooking oil that spills onto the floor of the storeroom
and seeps into the rest of the store, creating a slippery mess. Organics is forced to
close down for the remainder of the day while the spill is cleaned up. The cost of
the cleanup and replacement of products damaged by the oil is $1,200. In addition,
Organics estimates that it lost $1,500 in profits because it was closed during its
busiest time of the day.

6. If Organics sues TOFWD and Sam for breach of contract as a result of this
incident, which of the following statements is true?
a. TOFWD will not be liable for Sam’s mistake.
TOFWD?s liability for Sam’s mistake will be limited to $500.
TOFWD?’s liability for Sam’s mistake will be limited to $1,200.
Sam will not be liable for his mistake.
None of the above.

o a0 o

7. If Organics wishes to obtain compensation from TOFWD and Sam for
breach of contract as a result of this incident, which of the following state-
ments best describes the most cost-efficient route for Organics to pursue?

a. Organics should negotiate a settlement directly with TOFWD.

Organics should proceed by way of arbitration.

Organics should proceed by way of mediation.

Organics should proceed by way of Small Claims Court.

Any of the above.

o a0 o

8. Organics’ decision to sue TOFWD for breach of the contract may be affected by

a. the amount of money in dispute

b. the impact of suing on the reputation of Organics

c. the possibility of getting the stock from a different supplier
d. the price of the stock from another supplier

e. all of the above

Short Answer

1. Your business is running into financial difficulties and you persuade one of
your customers to pay more for your marketing research services than the
original contract specified. If your customer changes her mind and refuses to
pay the additional amount, what can you do?

2. Why is it important to uphold the integrity of contractual agreements?
3. Why is it important for business people to know about contract law?

4. You work for a company that manufactures a specialty line of commercial
shelving suitable for retail displays. Your manufacturing costs have been ris-
ing steadily, and you have been negotiating with a new supplier for a key




[image: image28.jpg]component of the shelving units. The supplier’s latest offer is to supply the
component for a reasonable, fixed price if your company commits to a mini-
mum monthly purchase for a period of 12 months.

a.

b.

What are the risks associated with taking time to consider the offer
before accepting it?

What can your business do to ensure that the offer remains open
while you take time to consider whether to accept the offer?

What happens if your company responds by agreeing to a six-month
commitment?

If the supplier specifies a deadline for acceptance, can she cancel the
offer ahead of time?

If the supplier specifies a deadline for acceptance, can you accept the
offer after the deadline expires?

If the supplier has made the same offer to both your company and
one of your competitors, at the same time, what risks does she run?

5. Your business enters into a contract for the delivery of a shipment of toys from
Asia. When they are delivered, you discover that they are counterfeit goods.

a.

If the goods have been paid for, what can you do to get your money
back?

If you have attempted to deliver the goods to local toy stores, and
they refuse to accept delivery and pay for the goods, will a court
make them pay or award damages to your business?

6. What are some examples of situations where a court will imply a missing
term into a contract?

7. What might constitute a breach of contract?

8. Explain the remedies available if a breach of contract involves a condition
versus a warranty.

9. What is the obligation of a non-breaching party to mitigate its damages?

10. What courses of action are available to a business when the other party to a
contract breaches it?
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Gateway v. Arton Holdings Ltd. (1991), 106 N.S.R.
(2d) 180 (S.C), aff’d (1992), 112 N.S.R. (2d) 180
(CA)

The Business Context: Business people may assume that
the only obligations they owe the other party are those
recited in the contract between them. This assumption
may prove to be unfounded, particularly in the situation
where one party is in a position to adversely affect the
interests of the other.

Factual Background: Gateway owned a shopping mall in
which Zellers was the anchor tenant. The lease permitted
Zellers to occupy the premises, leave them vacant, or
assign them to a third party without any obligation to
secure the consent of the landlord‘After being
approached by Arton, a competitor of Gateway, Zellers
agreed to locate in Arton’s mall. As part of this arrange-
ment, Arton agreed to take an assignment of Zeller’s lease
with Gateway, meaning that Zellers would legally drop
out of the lease with Gateway and Arton would takes its
place as the new tenantiAs a result, a large part of
Gateway’s mall had been assigned to its competitor.
Pursuant to a subsequent contract between Gateway and
Arton, the companies agreed to use their best efforts to
get a tenant for the space formerly occupied by Zellers.
Arton, however, rejected all prospective tenants.\Gateway
then sued, alleging that Arton was in breach of contract
for declining prospective tenants.|From Gateway’s per-
spective, Arton was simply trying to undermine the eco-
nomic viability of the mall by letting a large portion of it
remain unoccupied. |

The Legal Question: Is there an implied obligation of
good faith on Arton’s part to take reasonable steps to
sublet the premises?

Resolution: The court found that Arton breached the
express obligation to use its “best efforts” to find a tenant,
as well as an implied term to act in good faith. According
to the court,

The law requires that parties to a contract exercise
their rights under that agreement honestly, fairly
and in good faith. This standard is breached when
a party acts in a bad faith manner in the perfor-
mance of its rights and obligations under the con-
tract. “Good faith” conduct is the guide to the
manner in which the parties should pursue their
mutual contractual objectives.Such conduct is
breached when a party acts in “bad faith”—a con-
duct that is contrary to community standards of
honesty, reasonableness or fairnesss

The court went on to say,

In most cases, bad faith can be said to occur when
one party, without reasonable justification, acts in
relation to the contract in a manner where the
result would be to substantially nullify the bar-
gained objective or benefit contracted for by the
other, or to cause significant harm to the other,
contrary to the original purpose and expectation of
the parties.

Critical Analysis: Gateway’s case has been followed or
cited with approval by numerous Canadian courts, but
the case has not yet been expressly considered by the
Supreme Court of Canada. Other courts have determined
that a good-faith clause is not an automatic term of every
contract and can be implied only when it is consistent
with the parties’ intentions. Should all parties to a com-
mercial deal be bound by a duty to act in good faith, or
should parties be expected to take care of themselves?

Source: Shannon Kathleen O’Byrne, “Good Faith in Contractual
Performance: Recent Developments” (1995) 74 Can. Bar Rev. 70.
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Solar U.S.A. Inc. v. Saskatchewan Minerals, [1992] 3
W.W.R. 15 (Sask. Q.B.)

The Business Context: When a business enterprise relies
on a producer to supply it with essential components, the
results can be disastrous if that producer decides that it
cannot or will not continue with the relationship.|

Whether such a decision amounts to a breach of contract,

however, depends on the circumstances. !

Factual Background: Solar U.S.A. Inc. (“Solar”) had
developed a mechanism that harnessed heat from the
sun, called a “collector.” Solar did not, however, have a
method for adequately storing the heat until it was
needed. Solar learned that Saskatchewan Minerals
“Sask.”) had developed a unique tray, which appeared to
solve the storage problem)The parties entered into nego-
tiations, whereby it was agreed that Sask. would sell solar
trays to Solar at a set unit price per tray, for a term of one
vear, to be renewed automatically unless terminated upon
30 days’ notice prior to the anniversary date&‘\No partic-
ular volume for the year was agreed uponuyy—
The trays were produced, but owing to a design flaw

that Sask. could not fix, they leaked and were unable to
hold any solar heat) For this reason, Sask. refused to fill

rders for the trays placed by Solar] Solar sued for breach

»f contract, claiming that Sask. failed to deliver trays pur-

suant to an implied term in the contract that Sask. would
make trays available to Solar as required..="

The Legal Question: Was there an implied term in the
contract between Solar and Sask. requiring Sask. to
supply trays as-ordered?

Resolution: The court noted that various tests exist to
determine whether such a term should be implied into
the Solar—Sask. contract. For example, Lord Pearson in
Trollope & Colls Lid. v. North West Metropolitan Regional
Hospital Board’ provides |

An unexpressed term can be implied if and only if
the court finds that the parties must have intended
that term to form part of their contract: it is not
enough for the court to find that such a term
would have been adopted by the parties as reason-
able men'?if it had been suggested to them: it must
have been a term that went without saying, a term
necessary to give business efficacy to the contract, a
term which, although tacit, formed part of the con-
tract which the parties made for themselves. )

The court found that business efficacy did not require it

to imply a term that Sask. would make the product avail-
able to Solar as required|\Furthermore, such an implied__
term would directly contradict the agreement that the
parties had reached—namely, that the contract was not to
guarantee any sales volume whatsoever.

Critical Analysis: What is the theoretical basis for
implying terms into a contract? How can a business avoid
having terms implied into a contract?
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Corey Developments Inc. v. Eastbridge Developments
Waterloo) Ltd. (1997), 34 O.R. (3d) 73, aff’d (1999)
44 O.R. (3d) 95 (C.A.)

The Business Context: The parol evidence rule in its
absolute form may cause manifest injustice and defeat the
true intentions of the parties. Thus, almost from its
inception, it has been made the subject of many excep-
tions. In recent times, the rule has also received disap-
proval from various law reform commissions||As well,
several provinces have abolished the rule altogether in
consumer situations. Consumer protection legislation in
these provinces effectively makes oral precontractual

statements supersede written terms. ||

In commercial transactions, however, the parol evi-

dence rule has generally prevented the introduction of
-xtrinsic evidence in challenging the written document
usually a standard form contract) and establishing the
~xistence of oral promises. This treatment of the parol
svidence rule as an absolute bar in commercial transac-
sions has recently come under attack. |

Factual Background: Corey Developments Inc. (“Corey”)
signed an agreement of purchase and sale with Eastbridge
Developments Ltd. (“Eastbridge”), which was controlled
»v Mr. Ghermezian (“Ghermezian”), a well-known
sIberta developer. Corey gave a deposit of $201 500 to
tastbridge. According to Corey, as the money was to be
ssed by Eastbridge to fund the costs of obtaining subdivi-
won approval, Ghermezian said he would give his per-

sonal guarantee for the return of the deposit if the agree-
ment did not close. The agreement of purchase and sale,
however, made no mention of the personal guarantee,”
and Ghepmezmn denied ever having made such a
promise Vldence, including various letters between the
parties, e)dtabhshed the existence of the promise. \KThe
agreement of purchase and sale, however, contained an
entire contract clause indicating that the agreement was
intended to be the whole agreement.| Therefore, by strict
application of the parol evidence rule, the judge could
not admit the oral evidence of Corey or the other docu-
mentary evidence!|

The Legal Question: Was Ghermezian’s personal guar-
antee to return the deposit a part of the contract?,

Resolution: Justice MacDonald referred to Gallen v.
Allstate Grain Ltd.,!! in which Mr. Justice Lambert found
that the parol evidence rule provided only a presumption
that the written terms should govern and allowed the
extrinsic evidence. Justice MacDonald went on to state,
“The court must not allow the rule to be used to cause
obvious injustice by providing a tool for one party to
dupe another”

Applying the principle from Gallen, Justice MacDonald
ruled that Ghermezian’s personal guarantee was part of
the contract between the parties, notwithstanding the
entire contract clause and the parol evidence rule. |

Critical Analysis: Is the Corey decision a welcome devel-
opment? What are the justifications, if any, for abolishing
the parol evidence rule in a commercial context?

Source: Jan Weir, “The Death of the Absolute Parol Rule” The
Lawyers Weekly (6 February 1998) 3.





[image: image32.jpg]- In July, Zola saw an advertisement for a Celtic Twilight Holiday from
Gougemaster Tours Ltd. Zola went to her local travel agent and picked up a
brochure that contained six glossy, colourful pages of print with several photos
of hotels, villages, and beaches with sunbathers.

Zola booked her 14-day holiday over the Christmas period for $1899. She
paid the full amount and received tickets that detailed her flight schedules,
seven-day coach tour, and seven nights in the Water Spirit Hotel in Dublin. The
travel agent did not discuss with Zola the terms of the contract, other than
noting that half the price was nonrefundable if Zola changed her mind.



[image: image33.jpg]Zola was dissatisfied with her holiday from the beginning. The seven-day
coach tour was unguided and appeared to Zola to consist of endless wandering
through boring villages and countryside. The bus was hot, dirty, and slow.
Because there was no guide, Zola could find no one to whom she could com-
plain. In Dublin, Zola was escorted to the El Sleezo Hotel because the Water
Spirit Hotel was full. The El Sleezo had a small, unremarkable restaurant and
lounge. There was no swimming pool, and Zola’s room contained only a bed,
bureau, and chair. She shared a bathroom with three other guests. She was three
kilometres from the city centre. Zola would have flown home in the second
week, but she could not afford to buy a new ticket.

Zola was depressed for months afterwards and could think only of getting
compensation from Gougemaster Tours. She finally sued. In response,
Gougemaster Tours pointed out to Zola several paragraphs in the holiday
brochure, including the following:




[image: image34.jpg]Hotel Changes: Gougemaster Tours has contracted with the hotels shown in this
brochure to supply accommodation. From time to time the accommodation
reserved is unavailable and a substitute hotel is provided. There are several rea-
sons why this may occur, including unexpected maintenance problems, guest
stayovers, and hotel overbookings. The chances of a hotel change are remote, but
we would like you to be aware that the possibility exists.

Gougemaster’s Responsibility: Gougemaster Tours Ltd. does not assume
responsibility for any claims, losses, damages, costs, or expenses arising out of
loss of enjoyment, upset, disappointment, distress, or frustration, whether phys-
ical or mental, resulting from the following:

(a) the need for us to change itineraries or substitute accommodation, hotels,
or services, provided that every effort is made to supply the most compa-
rable service and accommodation available

(b) cancellation of a tour by Gougemaster, provided that full refund of all
monies paid is made to the passenger

It appeared that the hotel change in the second week was caused by
Gougemaster’s policy of overbooking. To what extent has Gougemaster limited
its liability? Is the brochure part of the contract? Is Zola subject to the terms if
she hasn’t read them?
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