Business ownership

[image: image1.jpg]To understand that there are various legal forms that can be used
for the ownership of a business.

To become familiar with the two principal personal forms of
business ownership, the sole proprictorship and the partnership.

To distinguish between the general commercial partnership and
the limited partnership.

To describe why the development of an objective form of business
ownership was necessary and to explain its early development.

To understand the concept of corporate legal personality and the
characteristics of the corporation.

To know the legal procedure used to start a business using any of
the forms of ownership discussed.




The operation of a business involves the transacting of a series of acts of commerce by a merchant, generally with the object of earning a profit.

By contrast, an individual who enters into a single isolated transaction which is not part of a continuing series would not be a merchant, and the transaction would merely be a private undertaking, for it would not be part of an organized economic activity.

People considering a business have to decide which of the various forms best suits their objectives. In selecting a particular form of business ownership, the factors that must be evaluated include the nature of the transactions to be carried out, the funds required (and available) to begin the business, the type of work to be done, and the number of people to be involved.

The forms of business ownership most frequently used in Canada include:

· sole proprietorship

· partnership

· corporation

The sole proprietorship

1 )Description

The most common form for business start-ups.

It encompasses any and all enterprise undertaken by one single individual, who remains the sole owner and retains full authority to manage the administration of the enterprise.

Entrepreneurs, select this form of business ownership when they have very limited capital or choose to maintain only a part-time participation in the enterprise, and do not wish to take on partners or invest capital for incorporation.

It is the most common form because it is the least complex form.

A person can begin the operation of an enterprise using his or her own personal name( not a business name), in Québec without any formalities whatever.

There may, however, be requirements for a business to obtain a licence from the municipal authorities.

1.1) Characteristics

1.1.1Start-up (registration)

Any person who carries on business registers this fact with the Québec government authorities. 

A special form provided for this purpose is filed along with the required fees. An annual update is also required and a fee paid each year.

The only exception to this requirement is the person who is using only his or her own personal name as the name of the business.

In this case, the person is not required to register but may do so voluntarily.
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A business owner who wishes to use some other name to operate the business is therefore required by law to register a declaration at the court house.

Once registered, Declaration of Sole Proprietorship are kept in a specific office which is open to the public.

Other business people can use these declarations to find out who is behind any firm name, so that creditors may make a more informed decision about extending credit to a business they have not previously dealt with.

1.1.2 Ownership

(i) the owner

A sole proprietor is one individual who maintains complete, one hundred per cent, financial control and interest over the enterprise.


If an agreement should be made with another person to share the ownership, the legal form 
changes to partnership and exposes both to different rules and regulations.


This includes any sharing of ownership regardless of the percentage owned by each person.

(ii) Transfer of ownership


Transfer of ownership is not possible.


Because the enterprise and the sole proprietor are considered to be one in the eyes of the law, 
ownership cannot be passed on to another person.


For instance, if a sole proprietor dies and an heir wishes to continue the activity, they must 
either inherit the assets or buy them from the estate and then register a new business ownership 
in their name.

1.1.3 Liability for debts

The sole proprietorship is a personal form of business ownership.

This means unlimited and personal liability for the debts of the business.


Any debts related to the operation of the business are considered to be the personal debts of the business owner.

All the property owned by the sole proprietor may be seized and sold, if need arises, in order to pay the debts of the business.

If a business becomes bankrupt, so does an owner whose personal assets are not sufficient to pay off the business debts. 

The business and the owner are, in law, the same.

The debt incurred for the business, by the owner, remains even upon his or her death. All debts must be paid out of the owner's estate before a division can take place amongst surviving heirs.

1.1.4 Management

the sole proprietor is the one and only person who manages the business. 

He or she makes all the decisions about every aspect of the business operation and does not have to consult anyone or obtain permission or agreement for any of the business activities.

1.1.5 profits

he or she is the owner of any profits earned.

These profits are considered as personal income of the business owner and are taxed accordingly.

1.1.6 termination

 A sole proprietorship is terminated when the business owner dies or wishes to cease doing business.

The person remains responsible for any debts undertaken while carrying on the business.

A declaration should be registered stating that the person is no longer using the business name.

1.2 Advantages and disadvantages

	Advantages
	disadvantages

	Simple registration—easily done by owner
	Owner is personally liable for all debts—unlimited extent

	Inexpensive to start—costs under $50 to register 
	Difficult to obtain outside financing

	All profits belong to the owner
	Depends only on skills of owner

	All decision made by the owner
	Lack of continuity

	flexibility
	No legal distinction between and business

	Simple to dissolve
	May be difficult to sell ''good will'' if reputation depends very heavily on the personality of the owner

	Enjoyment and challenge of personal involvement
	All profits are considered to be earned by the sole proprietor personally and are taxed at full personal income tax rates.

	Operations and results can be kept secret
	


2) the partnership

2.1 Description

 When two or more people agree to operate a business together, this agreement forms a contract between them known as the Contract of Partnership.

Under the terms of this contract, which may be verbal or written, each of the partners agrees to contribute something to their common venture, and in return they share the profits (and also the losses) resulting from their efforts.

Essentially, a partnership is similar to several sole proprietors running one business together. They each have the advantages and responsibilities of a sole proprietor.

2.2 Characteristics(The general partnership)

2.2.1 start-up (registration)

All partnership are required to register a partnership declaration. 

This document will identify the partners, the location and type of business they intend to operate. 

This declaration becomes a public document and can be consulted by anyone interested in knowing who are the owners of a particular partnership business.

2.2.2 Ownership

(i) the owners


Ownership of the assets is determined by the partners themselves and may be included in the 
partnership Agreement. 


The division of ownership does not have to be equal amongst all existing partners.


It is common for some partners to have a larger share of ownership over the other partners for 
whatever reason.

(ii) Transfer of ownership


transfer is possible, but within limits.


The partners may agree on how to deal with each partner's share depending on the 
circumstances, such as death of one of the partners or if a partner wishes to cease his or her 
involvement in the enterprise.

        (iii) liability for debts


The partners are the business and they each have unlimited, personal liability for the debts of 
their enterprise.


In a general partnership, if the business is unable to pay its debts from the assets used for the 
business, the partners will be called upon to pay these from their own personal assets.


Partners are solidarily liable for the partnership debts. Any one or more of the partners may be 
required to pay all or part of all or part of any debt owed by the business.

2.2.3 management

the partners will agree between themselves as to how the business is to be managed. 

· How much time each partner will devote to the business

· what responsibilities each partner will have, e.g. Sales, production, financial management, etc.

· What happens if one of the partners becomes too ill to work in the business.

2.2.4 profits

The partners may agree between themselves as to whether they will be equal partners (each receiving the same share of the profits) or unequal partners with some other arrangement regarding the sharing of profits.

There is only one arrangement not permitted by the Civil Code and that is one which excludes a person from any share of the profits.

Such an arrangement is null. A partner must have some share in the profits, no matter how small. 

The partner's share of the profits is considered as personal earnings an dis taxed as such.

2.2.5 termination

The partnership is a relatively fragile form of business ownership.

It can be terminated by the agreement of the partners, by bankruptcy of the business, or upon the accomplishment of its objective.

Some partnerships may be ended by the death or bankruptcy of one of the partners.

3.0 Characteristics (The limited partnership)

A special form of partnership is permitted for situations where some partners want to invest in the business, however they are prepared to leave the management to the other partners.

The limited partnership differs from the general partnership in the liability for debts and in the right to participate in the management of the business.

In a limited partnership, the general partners are solidarily liable for the debts to an unlimited, personal extent(just as in a general partnership.)

Special partners are liable for the debts only to the extent of a stipulated amount they have contributed to the partnership, and is stated in the partnership declaration.

If the amount is not stated, they are solidarily liable for all debts, along with the general partners.

The special partners are not permitted to take part in the day-to-day operation and running of the business. They must not take an active role in the regular management activities.

	Advantages
	Disadvantages

	Simple registration—easily done by the partners themselves
	Partners are personally liable for all debts and the liability is solidary (one partner may be require to pay all debts if the other partner(s) cannot or will not)

	Inexpensive to start—costs under $ 50 to register 
	Lack of continuity

	Profits shared only between the partners 
	Difficult to transfer ownership

	Partners able to assist each other
	Difficult to recover one's investment

	Quite flexible
	Requires a written agreement if partners do not share equally or if some partners are to be excluded from carrying out some of the functions of the business.

	Simple to dissolve
	Partner's share of profits taxed at full personal income tax rates

	Limited partnership allows for some limitation of liability
	


[image: image3.jpg]An all encompassing definition of a corporation is that proposed by the
American Chief Justice John Marshall in the case Dartmouth College v.
Woodward (1819, 4 Wheaton (U.S.) 518) in these words:

“A  Corporation is an artificial being, invisible,
intangible, and existing only in contemplation of law.
Being the mere creature of law, it possesses only those
properties which the charter of its creation confers upon
it, either expressly, or as incidental to its very existence.
These are such as are supposed best calculated to effect
the object for which it was created. Among the most
important are immortality, and, if the expression may be
allowed, individuality...”




4 ) the corporation

4.1 background

In sole proprietorship and partnership, there is no legal distinction between the owners and the business—they are one and the same.

In most cases, these enterprises are relatively small.

The owners do not object to the personal liability because, as long as the business is small, their exposure to debt may not be great enough to wipe them out.

If the business owes $10 000 or $20 000, then even if conditions force them to close the business, they will likely be able to find the resources to pay off the debts without having to totally surrender their personal assets.

If the debt is $10 million, not many people would be prepared to take the same risk.

Before allowing a business to grow too large, the owners will look for some way to limit their liability for debts.

4.2 Characteristics

4.2.1 A separate legal person—an artificial or moral person.

The corporation form of business is created by the government as a separate legal person.

Obviously a corporation does not have a tangible existence in the same sense as a human being.

However, apart from those activities that are clearly impossible(e.g. Marriage, adoption, etc.) a corporation may engage in any activities or undertakings that are not prohibited by the law or by the application for incorporation.

A corporation may own assets, have debts, enter contracts, hire people, issue cheques, sell property, share its profits with its owners, become insolvent or bankrupt, sue in the courts, and be sued.

A corporation may even form or buy another corporation in whole or in part with other corporation.

The important point to note about a corporation's separate legal personality is that the owners, the people who set up the corporation, are not in any way liable for the corporation's debts.

[image: image4.jpg]The name of a corporation must respect certain rules in order to be
acceptable. These include the following:

The name must not be deceptive or misleading.

The name must not be the same or sufficiently similar (in its
written form or in its sound) to that of any other business to permit
confusion to occur.

The last word of the corporatc name must be any one of the
following: Corporation or Corp., Incorporated or Inc., Limited or
Ltd./Ltée.

Under the CBCA, the name may be either French or English.

Under the QCA the name must be in French, and may be
accompanied by versions in any other language(s); it should be
noted that for a company incorporated in any other jurisdiction, it
must have a name in French in order to register in Québec.
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1. Which of the following is not an advantage of a sole proprietorship?
a. limited liability
b. inexpensive to set up
c. losses incurred by the business can be set off against the owner’s
income from other sources to reduce income tax
d. changes to the owner’s business plan can be made easily

2. The word “firm” is most appropriately used to describe which business
structure?
a. alimited partnership only
b. a partnership of lawyers or accountants only
¢. any partnership
d. a privately held corporation




4.2.2 Definition

4.2.3 Owner participation[image: image6.jpg]3. Limited partners are best described as
a. partners that make only a limited financial contribution
b. partners in a general partnership
c. partners that receive a smaller portion of the partnership’s profits
d. investors in a partnership

4. Which of the following activities may a corporation carry out?
a. create other corporations
b. buy or sell other business entities
c. enter into contracts
d. all of the above

5. Which of these statements is most correct?
a. Shareholders report to directors.
b. Directors report to officers, and officers report to shareholders.
c. Directors report to shareholders, and officers report to directors.
d. Directors report to incorporators.

6. Which of the following are responsible for the day-to-day operation of a
corporation?
a. shareholders
b. directors
c. officers
d. incorporators




There are three ways to participate financially in the corporation 

1. The owners, as separate persons in law, can now be employees of the business. The corporation can hire some, or all, of them and pay them a salary for the work they do.

2. The ownership of the corporation is divided into small units. 

· These units are called shares. Each of the owners invest money to buy some of these shares.

· The money they invest belongs to the corporation, and it is used to carry on the business.

· Other shares can be sold later to new investors.

· The profits earned by the corporation can be divided amongst those who hold shares(shareholders).

· This profit divided amongst shareholder is called a dividend. 

3. If the corporation is successful, it may keep its profits in the bank, and this may increase the value of its shares. Some shareholders may sell their shares at a higher price than they paid for them. The difference is called a capital gain.

4.2.4 Created by legislation

A corporation does not simply come into existence because its incorporators wishes. 

In order for its legal personality to become reality, an application must prepared and be approved by the government authorities.

It is this approval that actually creates the corporation, and brings it to life under the terms of the law.

4.2.5 Limitation of liability

A person who invest money in the shares of a corporation is protected against the loss of any further funds.

In the event that the company should incur debts that it cannot pay, or even bankrupt, no shareholder can be called upon to bear any portion of these debts beyond the amount paid for the shares.

This limitation of liability encourages individuals to invest their money in business corporations, secure in the knowledge that their maximum possible loss is the amount they have already paid as their investment in the shares.

Limitation of liability applies to the shareholders, not to the corporation. The corporation remains fully liable for all its debts, without limit.
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While vacationing in the United States, George, an avid horse enthusiast, met an
experienced horse trader, Keith, who had worldwide experience in the buying
and selling of horses. George and Keith took an immediate liking to each other
and decided to enter into an agreement to carry on the business of purchasing
horses in the Middle East and reselling them for a profit in Canada. Under their
oral agreement, George provided $100 000 as the only working capital in the
business, but he was to take no active part in the business. The money was put
in a joint account operable under their joint signatures. Keith was to do all the
work but provide no capital.

A horse was bought in Iran and shipped to Canada. It was resold for a tidy
profit of $5000. Despite their initial success, differences arose between George
and Keith and they decided to terminate their arrangement.

The total assets of the business were $104 000 after deducting all expenses. On
settlement, Keith claimed he was entitled to $52 000. Is he correct?

Colleen, Timothy, and James formed a limited partnership to operate a Saint
John River boat cruise. Colleen and Timothy were general partners and James
was a limited partner. The necessary documentation was prepared and filed in
the appropriate government. The endeavour was wildly successful in the
summer, and James would occasionally go on the boat to give commentary to
the passengers. Once winter came and the river froze, however, business went
downhill. One of the creditors sued the partnership and James. Is James liable?





4.2.6 Immortality

the life of a company is perpetual.

It continues its existence notwithstanding the death of some or even all of the shareholders.

The ownership of the shares of a deceased shareholder passes to the heirs without effect on the corporation.

The company will exist forever, unless the shareholders decide to end its existence by surrendering its charter.

Its existence may also be terminated by bankruptcy or by order of a court for violation of a provision of law.

[image: image8.jpg]4. Ken, a recent graduate of a professional accounting program, formed a partner-
ship with a classmate, Lloyd, to provide various accounting services to small and
medium-sized businesses. Lloyd made a serious error in the preparation and
presentation of a cash budget to a client. Ken is wondering about his responsi-
bility for Lloyd’s mistakes.?” In particular, if Ken compensates the client for all
losses, can he claim reimbursement from Lloyd? Would the answer be the same
if Ken and Lloyd had several other partners? How should losses between part-
ners be dealt with?

5. Thomas, a young entrepreneur, started a construction business. Ari, who owned
and operated an ethnic radio station, agreed to run some advertisements for
him. Unfortunately, Thomas was unable to pay Ari for the services. In the hopes
of making the business profitable so that he could get payment under the broad-
casting contract, Ari, without remuneration, assisted Thomas in his business. In
fact, Ari signed a contract with Lopez on behalf of Thomas for plumbing and
heating supplies. When payment for the supplies was not forthcoming, Lopez
sued Ari, claiming that Ari was a partner of Thomas and was therefore respon-
sible for the debt. Ari claimed that when he signed he was acting as Thomas’
agent. What difference does it make whether Ari is considered to be Thomas’
agent or his partner? What factors are important in determining the nature of a
relationship between individuals?




4.3 Procedure for incorporation

4.3.1 federal or provincial incorporation?

In Canada, there are eleven laws under which the corporation may be formed.

The federal law is the Canada Business Corporations Act (CBCA)

The Québec law is the Québec Companies Act (QCA)

the decision to incorporate under one rather than the other is guided by the objects of the business; that is, the geographical scope of the proposed business.

If a business carries on its activities in more than one province, the objects would be considered as being federal, hence CBCA.

If a business remains local, the provincial law would be preferred.

A provincially chartered company may carry on business in other provinces; however if it wishes to open a branch in another province, it will be required to obtain and pay for a licence from each province.

A company created under the  CBCA has the capacity to carry on business in all parts of Canada.

4.3.1.1 Federal incorporation

A request for federal incorporation requires the completion and filing of a document called Articles of Incorporation.

This document identifies the details of the structure of the proposed corporation as well as the persons who are are the original incorporators.

Any person or persons who are

· over 18 years of age

· of sound mind

· not a bankrupt 

Http://strategis.gc.ca/corporations

4.3.1.2 Québec incorporation

The Québec Companies Act permits the incorporation of a company by the filing of Articles of Incorporation.

Under this law, incorporation is not a privilege, to be granted at the pleasure of the government, but rather, it is a right which is available to every person who follows the required procedures.

Any person over the age of 18, not under protective supervision or bankrupt.

4.3.2 By-laws

Every corporation is required to prepare a set of internal rules, called by-laws.

These rules state how the company may borrow money, issue bonds, elect directors and officers, and hold meetings of shareholders.

The by-laws are approved by the shareholders. They then form the basis in which the company will carry on its business activities.

4.3.3 Principal place of business

A corporation must maintain, under the CBCA, a registered office within Canada.

Under the QCA, the business must maintain a head office within Québec.

4.3.4 name of the corporation 

[image: image9.jpg]1. A, B and C decide to set up a business to manufacture household
appliances. List five reasons why they should incorporate rather
than form a partnership. What advantages does federal incorporation
have over provincial, if any? What are the formalities of incorpora-
tion in your province?

2. A, B and C, having formed their corporation, decide to borrow
$1,000,000 to set up their business.

(a) In what different ways could this be done?

(b) They decide to hold a general meeting of shareholders. What
formalities are required, assuming that the 100 common share-
holders hold 100,000 shares having subscribed $500,000 and the
100 preferred shareholders hold 100,000 shares, i.e., shares
worth $5?




4.4 Financial structure

4.4.1 Ownership

Ownership in a corporation results from the purchase of shares.

They are sold by the company to investors in order to raise funds for working capital and special projects, such as expansion, acquisitions and replacement of equipment.

4.4.1.1 Common shares

The ownership of a corporation rests in the hands of the common shareholders.

All matters presented for the approval of shareholders are voted on by the holders of the common shares on the basis of one share—one vote.

Most issues require only a simple majority of votes to be approved.

Certain matters, such as amalgamation, amendment of the articles of incorporation or dissolution of the corporation require, by law, the approval of at least two-thirds (2/3) of the common share holders.

The common shareholders of the company share in the profits when a dividend is declared by the boards of directors.

There is no obligations to declare a dividend.

The common shareholder further participate when the company is liquidated. ( In proportion to the number of shares they own.)

Common shares are referred to as ''no-par value. No-par value indicates that no price has been set as the value of the share. 

The Federal law requires all companies to have only no-par value shares.

4.4.1.2 Preferred shares

Preferred shares offer ownership in the corporation but in a limited form. 

When new funds are needed common shareholders nay not wish to reduce their voting control in the firm that would result from issuing more common shares.

Special rights and priorities as well as restrictions that do not apply to common shares.

· Guaranteed a certain dividend 

· paid before any dividends is paid to common shares

· always carry a stated value or par value

· right to have their investment repaid before any payment to common shareholders at the time of liquidation.

· redeemable(repay the money they have invested)

· do not carry the right to vote

4.4.1.3 transfer of ownership

A simpler matter than under any other business form.

Th ownership is not a personal matter as in sole proprietorship rather it is objective.

The shareholder does not own machinery or buildings or trucks.

The shareholder owns only units or shares, and these can be quite easily transferred to one or more persons.

The evidence of ownership in a corporation is the share certificate, which can simply be transferred from one owner to the next.

This transfer does not in any way affect the legal existence of the company, since it exists, in law, as a separate entity.

4.4.2 Raising capital

4.4.2.1 selling shares

Corporations are created with an unlimited number of common, or Class A shares.

Existing shareholders may raise additional capital by selling shares from the corporation.

The company may also raise new funds through the issue of preferred shares or class B shares.

However, here Class A shareholders will have to wait to receive dividends until after preferred shareholders.

4.4.2.2 debt obligations

the company may, like any other person, obtain funds by borrowing from financial institutions or private lenders, or by sale of bonds or debentures.

When a corporation wishes to borrow large sums of money to be repaid at a set rate of interest over a long period of time, the lenders will generally insist upon having a better security than ordinary creditors.

A debenture is a guarantee to repay, giving the creditor a preferred right to collect his or her debt. Note that the preferred right is based only on the general credit of the corporation.

A bond provides greater security to the creditor because it usually provides for specific security such as a pledge or mortgage on all part of the company's assets.

 4.5 Structure and management of the corporation 

4.5.1 Shareholders' general meetings

the owners of the common shares in a corporation are the ones who own the corporation. They have the authority to make all the decisions for the corporation.

In order to manage and direct the business affairs of the firm, the shareholders delegate their authority to operate the company to a group elected by them. This group is known  as the board of directors.

4.5.2 Board of directors

in a small company, with only a few shareholders, the Board of directors may be composed of all the owners of the company.

In a large firm with thousand of shareholders, perhaps only ten or twenty people would be elected to hold office on the Board.

4.5.3 responsibility of directors

A director is responsible under both federal and provincial law:

· to disclose any conflict of interest which he may have;

· for up to six months wages to employees of the corporation;

· for payment of any dividend which would render the corporation insolvent or impair the capital of the corporation;

· for the difference, if they have given shares for a consideration other than money, and this consideration has a value less than the fair market value of the shares;

· for any loans made to shareholders, directors, officers or employees, except to assist an employee in the purchase of a home for his family.

4.5.4 operation of the corporation 

A distinction must be drawn between policy-making and the implementation of that policy.

The board of directors establishes what the policy of the company will be—e.g.  Build a new plant, merge with another company.

The officers of the corporation (Chief Executive Officer, VP,) carry out that policy.

	Advantages
	Disadvantages

	Created as a separate legal entity
	More complex form and financial structure

	Limitation on the liability of the owners for the debts of the business—no personal liability
	Expensive to start

	Easier to attract professional managers
	Must observe government reporting requirements

	Easier to obtain outside financial support
	Double taxation

	Long life—does not depend on the life of the owner
	

	Lower tax rates
	


Review questions

1) Elizabeth bought a lamp in one store, a sweater in another store, and three books in a bookstore. Do these activities show that she is carrying on an enterprise within the meaning of the Civil Code?

2) Explain the following characteristics of the sole proprietorship

· liability for debts

· management

· ownership of profits

3) Explain how a limited partnership differs from a general partnership 

4) It is said that with the corporate form ob business ownership there is limitation of liability. To whom does this apply? Is this an advantage for all parties.

5) What criteria must be met by someone who wants to incorporate as a business?

6) Explain the difference between Class A and Class B shares 

[image: image10.jpg]Corporations Are Separate Entities

Salomon v. A. Salomon & Co. Ltd., [1897] AC 22 (HL)

Facts
Aron Salomon was the sole proprietor of a successful shoe manufacturing business. For
the purpose of eventual transfer of the business to his children, he decided to create a
corporation called A. Salomon & Co. Ltd. to operate his business. He issued nearly all
of the shares to himself, with only a very few to his wife and children, giving him com-
plete control of all business decisions.

Aron Salomon intended to sell the shoe manufacturing business to A. Salomon &
Co. Ltd., but the newly created company had no money. Therefore, he personally
loaned the money to the company and took a mortgage on the company’s assets. He
was now a secured creditor of A. Salomon & Co. Ltd.

Labour troubles eventually led to the business becoming insolvent, and there was
a dispute among the company’s creditors. As a secured creditor, Aron Salomon claimed
that he was entitled to repayment of his loan before the other creditors, such as suppli-
ers, who were unsecured. This would have left nothing for the other creditors. These
creditors claimed that Aron Salomon should be held personally liable for the company’s
debts, to the extent that the company assets were not sufficient to cover them.

Result

The (British) House of Lords held that A. Salomon & Co. Ltd. was a legal entity separate
from Aron Salomon. Therefore, Aron Salomon was not personally liable for the debts
owed by the company. He was also entitled to payment of his loan ahead of the unse-
cured creditors from the sale of the company’s assets.

Business Lesson
When seeking to limit your personal liability, a corporation may be your best choice of
business structure.
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Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 SCR 927

Facts

Certain sections of Quebec’s Consumer Protection Act imposed restrictions on ad-
vertising to children. The Act included various penalties, such as fines and terms of
imprisonment, for those found guilty of committing an offence. Naturally, corpor-
ations cannot be imprisoned, so the legislation also deemed corporate directors to
be liable and subject to imprisonment, in appropriate cases.

A corporation was charged under the Consumer Protection Act for violations of
the restricted advertising provisions. (Its individual directors were not charged,
however.) The corporation challenged the validity of the legislation on numerous
grounds, including that it offended two Charter-guaranteed rights: (1) freedom of
expression and (2) the right to life, liberty, and security of the person. It argued that
the right to freedom of expression included the right of a business to advertise to
children as well as adults. It also argued that the Act contained vague and uncertain
provisions, and, since one of the penalties for breach of the Act was imprisonment,
this gave rise to a potential deprivation of liberty.

Result

The Supreme Court of Canada agreed that freedom of expression applied to a
business’s right to advertise. However, it held that the limits on this freedom were
justifiable because children can suffer harm as a result of advertising directed at
them. With respect to the right to life, liberty, and security of the person, the court
decided that the provision protects the “security of the person,” not the “security of
property.” It does not extend to artificial persons, such as corporations.

Business Lesson

Do not rely on the Charter to protect the rights and freedoms of corporations as if
they were individuals. Even when a court is willing to protect a corporate right or
freedom—such as the freedom of expression—it may find that limiting the right

or freedom is justifiable to protect a larger public interest, such as the well-being
of children.
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Downtown Eatery (1993) Ltd. v. Ontario (2001), 54 OR (3d) 161 (CA)

Facts

Grad and Grosman owned and operated two nightclubs in Toronto. Alouche
worked as a manager of one of the clubs, and received his paycheque from Best
Beaver, a related company controlled by Grad and Grosman. When Alouche was
fired, he sued Best Beaver for wrongful dismissal. In the midst of the lawsuit there
was a major reorganization of the Grad-Grosman companies, and Best Beaver
ceased to do business. Alouche was awarded $59,906.76 in damages, but was unable
to collect the money from the defunct Best Beaver. Alouche sued Grad and Gros-
man personally, on the basis of the oppression remedy.

Result

Harm caused to the complainant by oppressive conduct need not be intentional for
the oppression remedy to apply. Although the winding up of Best Beaver was not
designed to deprive Alouche of the damages awarded to him, that was in fact the
result. Grad and Grosman, as the only shareholders of Best Beaver, benefited from
this restructuring. As a result, the court ordered them to pay Alouche the amount
of the judgment against Best Beaver.

Business Lesson

Parties other than minority shareholders, such as creditors, may also use the op-
pression remedy in certain circumstances. The protection against liability enjoyed
by the shareholders of a corporation is not absolute.
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\IcDonic v. Hetherington (1997), 142 D.L.R. (4th)
~48 (Ont. C.A.), leave to appeal to S.C.C. dismissed
1997] S.C.C.A. No. 119

The Business Context: A partner’s obligation is not lim-
red to the ordinary debts of the partnership. Partners can
:1so be responsible for each other’s misconduct.

Factual Background: Robert Watt was one of six partners
1 a Toronto law firm. Between May 1985 and December
289, he made various investments in mortgages on

sehalf of two elderly sisters./The investments were mainly

-ither unsecured or undersecured and resulted in losses
n excess of $250 000./The sisters sued Watt and his part-

~ers, claiming negligence and breach of fiduciary duty.}
vatt, who was disbarred for unrelated reasons, did not’

‘efend the action and was deemed to have admitted lia-

oility.

The Legal Question: Were Watt’s former partners liable
“or his misconduct?|

Resolution: The Partnership Act provides that partners
:re liable for the wrongful acts or omissions of a partner
-ommitted in the course of the business of the firm./The

former partners argued that they should not be liable as
Watt was acting outside the normal scope of the law
firm’s business—the firm was in the business of pro-
viding legal advice, not advising on investments. The
court disagreed: Although Watt did not have the express
authority of his partners—indeed, the partners were
unaware of his activities—his activities fell within the
scope of his implied authority. The law firm had invested
funds on behalf of clients in the past, which meant that
the firm was in the business of advising on investments.};
In short, Watt’s activities fell within the scope of the
firm’s ordinary business! The partners were liable on this
basis. | ’

The court went on to say that even if Watt’s actions
had fallen outside the ordinary course of the law firm’s
business, the partners would still be liable as Watt had
“apparent authority” to act on behalf of the firm}Any
feasonable person in the position of the sisters would not
have doubted that they were dealing with Watt as a
partner of the law firm.|The sisters were clients of the
firm, correspondence came on the firm’s letterhead,
cheques came from the firm, and investment records were
kept at the firm’s offices, In short, there was nothing to
suggest to the sisters that Watt was acting in any capacity
other than as a partner in the law firm. |,

v

Critical Analysis: What kind of precautions could the
partners have taken in this situation to prevent liability?
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Paws Pet Food ¢ Accessories Ltd. v. Paws & Shop Inc.
(1992), 6 Alta. L.R. (3d) 22 (Q.B.)

The Business Context: A name is an important and valu-
able asset to a business. It is what helps distinguish one
business from another.

The Factual Background: Paws Pet Food & Accessories
Ltd. (Paws Pet Food) was incorporated in 1987 under the
Alberta Business Corporations Act. Three years later, Paws
& Shop Inc. (Paws & Shop) was created under the same
piece of legislation. Both corporations operated in
Calgary, and both were in the business of retailing pet
food and accessories. Paws Pet Food took the position
that the registrar should not have allowed the second
company to incorporate under a name that was so con-
fusingly similar to its own. It went to court for an order
directing the second company to change its name.

The Legal Questions: Is Paws & Shop Inc.—the second
company—confusingly similar to Paws Pet Food &
Accessories?

Resolution: The court decided that the registrar had
made an error in permitting the second corporation to
incorporate under the name of Paws & Shop. There was
evidence that customers of Paws Pet Food mistakenly
believed that it was associated or affiliated with Paws &
Shop. The registration of Paws & Shop was therefore con-
trary to the Alberta Business Corporations Act and related
regulations because it was leading to public confusion.
On this basis, Paws & Shop was forced to change its
name.

Critical Analysis: This case illustrates that there is no
inherent protection in the fact that the registrar has
approved a corporate name for use. A judge can overrule
the registrar and, furthermore, since the tort of passing
off can be committed unintentionally, a company with a
name that is confusingly similar to that of another com-
pany can end up paying damages even though the regis-
trar had approved the name to begin with. Is this fair?
Who should bear the risk of a mistake being made—the
business itself or the taxpayers?
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1. Jemson and Smithson have established a corporation for the manufacture and
distribution of laser instruments used in the health care industry. They need to
raise about $500 000 in working capital to finance the acquisition of inventory.
How could this be done? What would be the advantages and disadvantages of
the different alternatives?

2. Steering Clear Ltd. is a manufacturer of an expensive automatic helmsman that
is used to navigate ocean cruisers. Mr. Jones ordered such a helmsman on behalf
of a company called Cruisin’ Ltd. The helmsman was supplied, but Cruisin’ Ltd.
did not pay its account. Because of this delinquency, Steering Clear Ltd. decided
to investigate the background of Cruisin’ Ltd. and discovered that it has a grand
total of two issued shares—one held by Mr. Jones and the other by his wife. Mr.
Jones has advised Steering Clear Ltd. that the debtor company has only $5 in the
bank and may have to go out of business soon. Steering Clear Ltd. wants to sue
Mr. Jones personally for the debt.’® Will Steering Clear Ltd. be successful? On
what basis? What is the largest obstacle facing Steering Clear Ltd’s potential
action against Mr. Jones? What should Steering Clear Ltd. have done differently
from a business perspective?

3. Robert Merchant has been in the commercial real estate business for over 15
years. He wants to start his own real estate business under the name Merchant
Commercial Real Estate Services Inc. He is well known in the industry and
believes that by using his surname as the distinctive element in his corporate
name, he will best be able to capitalize on the goodwill he has built up over the
years. He expects, however, that a local competitor, Mr. Larry Wasyliw, would
object since Mr. Wasyliw operates under the name and style of Merchant Realty
Ltd. and has been doing for a number of years.* Is it permissible for Mr.
Merchant to incorporate under the name Merchant Commercial Real Estate?
What are the objections to the name? What is the test that the court would apply
in determining the permissibility of the proposed name?

4. Homer, Raddison, and Bloke are friends who wish to incorporate an enterprise
to carry on a small-business consulting, bookkeeping, and accounting business.
Each wants to receive profits from the venture in proportion to the amount of
effort expended on the business. Homer will spend all of his time; Raddison will
spend one-half of his time; and Bloke will spend one-third of his time. What are
the potential problems with the proposed venture? What share structure would
you recommend to accommodate their profit-sharing goals?
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